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Art. I.— the THEORY OP SUCCESSION 
AB INTESTATO. 

THE various modes and proportions in which the Ciyil Law 
has been taken up into the English system ; the oppositioa 
which it has had to overcome^ and the changes which it has 
suffered during the contest, before its perfect reason could 
become palatable to English prejudices, would make a subject 
for an article as interesting as it is strange. 

Our present task, however, is not so extensive or so ambitious ; 
but the perusal of a work (reviewed not. long since in this 
Magazine) of a character striking, as well from the learning, 
which it exhibits, as the originality and independence of the 
views which it propounds,^ has put it into our head to make a 
few observations respecting the English theory of Succession 
cA intestato. 

There is a peculiarity in the English Law, connected with this 
form of Succession, which in no way belongs to the Civil Law, 
notwithstanding that we owe to the latter most of our rules of 
distribution of personal estate. 

The principle of English Law containing this peculiarity 
may be thus stated : all personal estate, on the death of its 

* Ecclesiastical Jurisdiction ; a Sketch of its Origin and Early Progress, 
with particular reference to tiie Succession to Personal Property. By 
Edwin EdwardB. 1853. 
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6 79t^^>l%«^'>>/tif)j^^$^M^^'^r^ 

^^he -ij^aifi^ 'i^niajb thld>'^^^ A^^^/^ncT-'baV^'i^^itint!^ iky 
of Mtt" Ai*fe»iibt t0iidtfy'fbttl3k56ifltofe/'i'i*^'5»"''- "^I'-'^-'^'t-'ii^ ^^<«>^*-'^ 

k»mmk^'>^f^ shall *^T^t*4fettt^f(6*^^^ ^6etia&^«^*af ef^a'goi6(^ 
fott«(datk)ft'ti»^ire^A<ili'»aiia>i^(^ biia ^to-4^'-^&|>t^'<t6^<'fKfe? 

lt^k]^^ahd^<^liul^if7f^»i 1^'6tt»!^i^<'d«U^^ak»t^<^''i^(y%Iyi^^^ 

The putting up of one represeniativH^ti^^&^Ht Wfkf^&ittdiS^ 

diiliibtiteei^ diid'iak(i:>^Qre^itti6ra^^1?x«%ie^^^^ i(^^m> 
tnitop^i<Atff<dM»i]^64u^4^ff, jgti^lfhW^f «he^Sl^^^,^6iJMP 

coisteaitlyifta»^iJt«ii'>i''t'> tzoir oiIT .:)U\\<^j jiIjIo g);)ni;-!?f.ruo'ii!j 

tton lof ilh6': !eat^. >i(Oiotji»gi^ ^^imSi^'^^^iQ^^ %W}^fk^t 

sfitem£air^oii)^V^I^dfe|i«edit(^<fh^^^ 

to be beneficial in all respects, ^both as regards the creditor ai^d 

the debtor of ithe ^ti^te!; . bi;(i^,it^?pQa^t)lg'>%ai;!tK^ 

though exiytiiig 'miAsGOfj^^m^f^&imk^ an^ila«e«l fd pi^i(l^> 



seatation w^W^W^I^»i(^if^^ *^^V^i>^^ Of ibeiV^re^ 

jl^]^^fffi]^p^^.«$id>^ t^Bt^iM faiibftiHy ^semt^j tbis mcijb 

*«V>t*(»MPr/?B«Wu.ad»ji^ . ButwpposQibe/^tikr caao^ 
t^f^^^,a^|SMi|]9M^^r>^Q^ fi^eljity ^qni^,,f»isteiOiitbe,|»aiv(^ 

whose antecedents disqualify ^iipi&r thftt or* any otfcw trurt-^- 
^^^l4eBit ^^^Ti^i^irr-w ^nmnoipftt^ fiikii^i'M Suft^mpppse 

9m^i\\9m^m^Wf»h\m?fmfii0^^ a fQiifli^>iind4»Mio^tabo a 
#^ Mfi^^glifM fi^c^m ^ha4t{)p«»l.totheJaw IwutoriMd 
protection against such an administrator, but cannot- find Uf^ 
fij5^^e,Jw^, iu^^ljedienec^ to ,the*vi»dwn( of 21 Heilry VIII*,'«rill 
only permit the ordinmyto d^ptiiie. the n^Kt ofi Urn, »iiiob a ene 
^(^e^t^y^tdwrifeedr^^ri^fl^^ tbougji. heiibo* [C^eflof this 
lg^49.Uy,ac^i^<wdtb0y hawthia^^Qiqiseqw tb^adttinis^ 
%?i^r poi^ot;^ t^er4»sete, ^oad witik tjiem md.by meftna of tb^ni 

qil^toijft^f t;t^ d^O^awd;, . wJ«Wft >bo /<iitt>/^flpre«»ta^ ta mf^if 
^ejj^jtMir.lciwiP^ upontbeimper^tim ofiBfciglisk.I^avj J««d 
th?i >jift9i^^ti»ay. <rf leg^ • thpoirf . with fact- : TJbase bei^g^ tht^. 
faithful, the creditor may say with Euclio, '^ Certain, eat 4 SiUvanai 
p^iuft CKe4aw %n^n» Fidei^M . ). i 

hfA*s tie If^r noif,«tiuM0N this.nmaf iterer l^tpvc^entt^; for tie. 
qf/Ji,];i9¥!y i^ ibowp^to ^^ adm«mtv^on tO) a > xi»iA of limifitii4 
<?Vrt^A^^Wl1)fi4»q^iry|feUber into W^ 

circumstances of the estate. The next of kin, therefore; loay .be, 
^fi^>S]&Ssl?P^b^d€)Cea»ad]aay.have^died a bankrupt;' but iuineither 
emepf^Jli^ ^> 9iprd«a^ tbei di«pl»tioji to ffqjeott the holI; trf • kin^ . 

ji^/i^.flw tt#t,.in ,the forment iN»te of • the laar, fredd eannot 
^£i*^yf^t^d>eY0m {wheqrp it, mayiibe rnxnediatdy/foireseen*^ Zii^ 

Liia.'Kjlibni'i )fi* <!'•«•'. . ^.»; .1 ' -»•>'.•',! ■ , ," . Mi'-t! «•. . 

' The monstrous ^vila Arising from the waul of this discretionary powe^ 
9t^^Vmmm^lihki'\Ak'c6ke\(bi^^^ t^Jftng, ancf a^o 



d 'Prial without Jury, 

palliation of the system, it cannot even be alleged that tiiere 
exists a remedy, though serb datum. It is very true that a bond 
is given to the ordinary for the faithful administration of the 
estate ; but this guarantee is so quaint and peculiar in its style, 
and so fenced round with legal subtleties and absurdities, that it 
inspires in the de&auded claimant as little hope as it affords 
aid.- Thus, there is neither prevention nor core; and both 
must continue to be impossible until the obnoxious statute of 
our great ecclesiastical reformer is repealed, and the ordinary is 
restored to the free and unfettered discretion which he possessed 
in the days of Magna Charta, to select and depute whosoever 
appear fittest for the trust. 

Should this be done, it wiU probably go farther than any 
other measure to solve successftilly the problem of securing the 
estates of deceased persons from the mala fides and rapacity of (^^ 
our avaricious and speculative countrymen. H. C. C. 



Art. II.— trial WITHOUT JURY. 
The Judicial Charactbe. 



WI have before us the clause in the Common Law Pro- 
cedure Act of 1854, enabling the judges of the Superior 
Courts of Common Law to try, with the consent of the parties, 
questions of fact without jury. That enactment gives rise to 
many reflections. 

The judges may find it an easier duty to try causes un- 
embarrassed by juries ; but they will, we think, feel it to be a 
nobler function with which they may now find themselves 
invested, that of forming and giving expression to their own 
judgments instead of acting as the assistants of other men. 
Hitherto their duty has been to state, as clearly as might be, 
the questions to be decided, and to direct and assist, by what is 

consequences of the present law, in one set of cases, viz., where the dis- 
honest next of kin exclude the assignee of a bankrupt's estate, — ^the latter 
having a riglit to the goods, but not to the administration. 



oAeid «f.aKrtrfU.imnuDii«g /up^ tw^fe men, lAon^ miadsmay be 
• tHrnMidf possesaed Aijr pmejadice^ or < posdod by .the «ophistiy, or 
difiliarbed by* tiie ^him^arv or led aitea/' by the eloquence of 
ofpfxAiB^ eouoseL Some judges alio, with more er leas «kiU 
wd mocefls^ md mcMiear J^m ommtonUf with their doty, ha^e 
hi^ Ibe habit of makiiig; ttktenipte lo )e«d juries to right ver-» 
#0tcb <Mr'to what the judgea have deetned right Te«diots» • There 
Irere/pi^nKiM who thought that oooainonally the wminings np 
ef Jifird Abk^er had too mueh- the dbaraeter of pleadings in 
timmsAdi the mde which. he' conodered entitled to the yecdict. 
lin.tfae fonnor part of his life at the bar^ be had a certein way of 
his own of telliiig the juiy what their veidiet ought to be, so as 
taile^ire them, ^seereely the power of delib^atiou* This com* 
mendoYor juries was mcnre • appropriate^ to the bench, and wee 
frefUM^i in the case (tf Lord Abinger, irreristible. We 
remember a trial at which he presided at Stafford, in which, in 
the coarse of his summing up, he explained and illustrated the 
paradox : the greater the truth, the greater the libel. He put 
the case of a woman who, having erred in her youth, had after- 
wards, when residing in another part of the country, married a 
respectable man, aiid had becbme t^ mother of a &mily ; and 
he supposed a person^ 'knowing the>eveiii;» eft the earlier part of 
her life, to disclose them for the purpose of annoying her husband, 
or J^ersel/, or her fionily. The way in which he put the case 
we cannot attempt to relate. In his quiet tone, Lord AbineRr 
asked, if jb. such a case the saying would not be true : tne 
glfeater the truth, the greater the libel. He told them to ask 
tfeeir own hearts for an answer. We well remember the answer 
our own feelings gave; and we could plainly perceive the effect 
oi tbe question on the minds of the jury; and we now refer to 
lit, not for the purpose of illustrating a paradox, but for the 
purpose of illustrating the sort of power one of the most 
successful of modem pleaders, carrying his skill to the bench, 
exercised oyer the minds of others. 

Lord EUenborough commanded juries by look and tone. His 
personal dignity was in itself a power and a strength; but it 
di^ not always prevail. The London juries came latterly to 
Resist his chargesy as* too dietatoriaL There have been other 
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:, I liowA .Tfe^ter^en ,va3' Move .pwcQ^sftfjil, , Vj. re^w^J^ of. Jii^, lw;i^ 
rt(ttea»9«t of: th^ifpPts^wd.,^ i}i^il^^,^fp^^a^e^t^^iJ^^.^..^p 

olia>»Haiv«im ^f^im^oy,^ fM|h^>fla^nj, v.Jle^,?le;90fftbi^q^ ipi ?jw 
(^^^pr^^tl^ 9ch,9iaiv>itl^; Iwyey, tthe,,i»^sti:a^.3tba,a^t^ef 

rW©..l»i»etiii^es ie^ prafeed' the oaxefoVsupipaijxg, up of « 
pa^lM^tekiig j^dg^ Bat haw.aft^p i^ a ^ftww^g; W ^^ 
xr:^utelyiCar^l, setting the facte .^ud cpmbiMtipu^ipf t?ie,^t;p 
in every possible light, going over them ag^^ and ^^^gf^p/^iu} 
i^tipgi^isbipg sjight shadp^ fcom ^tiU slighter ^lv*de^ mitil 
«i^ry/jwym^ ^ad every Ij^t^n^r i? in a,»t^te ^.bpwild^aiei^jt, 
jfrfW I wtiah it is ,]iK:^p^ps8 that i th^r jury f^^. ij^coyei?, wii^h, fhw 
f<W3fuJ*ieej.)in a «tetei fit.for,.deUhe?atipn.- .Mwj of.QH^^ftdey? 
«i0r oaiofi :Old ^ftOTjighi^tP haF^ Aw^ard. Mr. Jwiti^.I^ililji^lp m(a 
!ttp,ti|i ithia . Hj^jijierj cir<[mpaat^tial. ^vi^wcef ; . an^r S9?u^ .of ibis 
mitieeflsioirft b^vQ .had th^ sw^e.fa^ljt, ^ ^Jij^l^rtimatdy^^toj?^ tthja 
ffattlt^aB:Wieafcp^8s^.0E>vrwt ofrsl^l},|^.pfio|fQ.j6ri^quWtly ahpF^.W 
.llminiQ«fc4mpo^t*a*. tp^U, <ih<?seito£ whiQl?L,t^.jj^s\iJt.;a|Cp9t;Sjth|B 
lif<^M5f> yfehe- aq<Hi^f>4y*^tifia^,ff^f i^^ftrdjpr. , , j T^v^. ji^^pcjarta^j^q^^pf l^h^ 
ilariaVireFp .prcq)«% jjjaajj^a tb^ j«4g^.,as;jCwMtas it |i,s jW.l^s 
ponfeiJ to:be.; ,.btiM^at,.ujtfoyfeanftt^ly Jii^pp^s, ;tbftt,j<ibe w??:^ q^JBe 
lafjtotd^.gf *bris ebw^^e^riita^ef, jth^ ji?aqfle ijiefiBi<5ie(nt,4^e l^^poflw. 
- . i Bjwt:WlBMT»jM^wder^ fir,Q^,th?i ^subjeqt.T^^p^prppq^e, |tQ,.^OA- 
;^id«f ;,:tteTpOiW€r ^F^Uibyi ^ la,ti^ Aqfc of '^^)i^ejit,,tq (fy;,<?Wl 
Q9i¥isea iQ>tbfi!,Pup©rior i^purt^iirithput j^rie;^;,^d we hav^,bjepn 
.flisottrtsiingthe <^at^Qt;?ri^i?s cf certain jf^^ge?, a^,e;w9pd^hi^ 
!iiii.tho1tfial<of primiwlcaHfips^.r, ,... ., ,. . •, ,. ^ ,,, „»n<'< . 
I- We iretmaa then to pw ftjibBCict,, I/;, jij^fl^Hifn^.jQ^be, eo^n 
!/f?tetbe» it will. be. tb^ pirftcti<^ of jp^rt^s tp./5pii|^Att^1;o.di^pfP?e 
Avith Juries.. ; This mc^ cqi^si^qr ^t lefiat doub^ftUj ,,W);xGXKX^j;e 
>^.f^^^m^.^^We^'^m^ p^ie^, one jo^ay b^.w %rishi, 
and the other in the wrong; bjctjij^iqftpjft.h^p^ai )j;hat.,ljiQth,^e 
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in the rights or least in the wrong; needs ft remedy. He^ia the 
ittbiW likM^ of the two to go to )iiw, and he is the nuM Ukelj^ to 
d^re thiikt ^ckt of trial whieh is the most Hketjr to bring the 
tnithi^ light. Efe w6idd liidst lik^ pteftr the judgmefnt «f « 
^^Ki jtidge^ a'lswyer )»ecttttdin^ to ^t^and weigh evitieneej to 
this i^trfibt of 'twfclv^ ttten tttken by \tAi tayoL the'vei^y ttvisoeti 
Idneote bl^»^' of {leiMn^ 6f Whdiie nahies' rti^ jnrf listr eepnsiist: 
On the 'fcon tt te% the {mrty in the wrong/ or ^ least in the rigiit) 
iW ttrt^^stied iit* f(4thh6]ding a remedy. He is not the one to 
commence proceedings; and if proceedings are taken against 
iiia, he itouW ttiost Bfcdjr j)rtef6r the chanee of a teidict df a 
jttryili hiiV^tittf, to the probability of the judgment of tb single 
^tt^eagdin^'hiin. He is not Hkdy to give his consent to a 
trfWWt*6iit?^*jtiiy. • 

•*^ Wlrirt' 'hus happened' in the'Cbuilty Courts may serve to 
IUhlsfiM^Hirhat 'ire nie^. In thi^' ease 6f ft diffiferenee liot within 
the brdiriary jiirisdiction of the County Courts,'— for instance, 'a 
'di^frnffe ihVolidng a'questfdn as to the title to'land,—^the -parties 
iH'diffyrettce ifaaiyi by'txxoseiit, give? a County Cdurt* jurisdiction 
li^tw^eiti^ titfeiii, and' thus aV(Md the ddtty ai^ ' istpense df a trial 
"it th'6'assifeesf. 'Odii^rits of 'this sort tctt so rareJy given, that 
ihfef'I^W' ^Wng fiffecit *t6'them is almost a dead letter; and 
tnijaiKdi'haye'btecto made as to the eAt»b of this; Some have 
Sti55^s««a'»<l«i;i'feAs(m to be the ititerest'whi<^h the lawyers, 'by 
'^irtittfn'^i pfttrties' ill diflferWiCe ai*e advised, 'havB in p^efe^ring 
UR^ Hkdtt te5q)enBive reni6*y> but' \^e have farmed an opinion 
tlWtli^iJie true cause- is this tiattoil di«ineKria*idn of' A wnmgdoer 
;tft'fafcflit«t6=a ieriffedy fer the #rottfe 'he^htiA'in«ie*ed,'attd- his 
WAtuiii alsirldteation' tb do^ thfet' whdfeh may lead ^to his being 
' bbtopMl^ to itiake restitution. He feAnhdf - be? etpeW^ to'om- 
'seirtr t6 k Aheap remedy. H^is mfore Kfeelyto hope 'that his 
opponent will, for want of means; be unfeflM^itb Jj^doei** W trial 
^ft^^thi^^iasrffces; iriVoJVing, am6ng othfeJfgrebt '^e«9*s«P, the'ittain- 
H^^ai^ '6f*'Witii^i^^"«yt' day* laft «ii!'ia;fti*z6'<'tdWfl. " IfulV€*sal 
•4i:^eri<^dl^ telK us thfcit 'the gttmfe'bffhd ^ottgdioepill^ilby AAvy 
ted'iatiretoe of eicpernse, •t<J Wear otkt' 1fce'ttieain» «nd liopes^of 
^d^l^etfsoii'Mrhdriiike^hAS'WTOtiged. - • 
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We are iadined to think the better way would be to permit 
any i3ort of action to be brought ia a County Court at the 
option of the plaintiff^ giving the defendant an equal option to 
vemoye iuto a superior court any cause involving a question not 
lafifw. within the ordinary jurisdiction of the County Court. A 
perpon who would refuse an express conae&t to an action being 
brought against him^ mighty nevertheless^ not care to take the 
tKouble and incur the eiipense oi removing it when actually 
brought. Heare, again^ what we mean ia illustrated by what 
has hi^ppened in the County Courts. In aay of those Courts 
a^y.eause Is^ as a matter of course^ tried* by the judge without. a 
jury^ ludessr in some cases either party requires a juiy . It is 
very rarely that a ^ury is required.. Things take tiiieir eourse. 
So we think it would be bettor in the Superior Courts if^ instead 
of the dispensing with a jury being made dependent on the 
Gpncurrence of two parties already in diffierence^ the recourse to 
a jury were made dependent on its being expressly required by 
que of them. 

Nevertheless, upon the probable supposition that there will 
be some trials in the Superior Courts of Common Law without 
jprle^j we propose to discitts the new fonotions with which the 
judges are now invested. Henceforth^ instead of having, in all 
tinalS'Of questions of £sct^ to perlbna the embarrassing duty of 
assisting othecs.te do^what they oould do. better alone, they will 
sometimes fiad^ themselves io/a positicm.in which their function 
will be ito listen .carefiilly to ^Hke esridence^ to sift, and compai^ 
apad w^gh ittesiady^ to^ionii theiv impartial conduskMais^ and to 
epipves^ 4iheinr ckavlyi saJnsfying tiimr 4Hwn[NCDns<aeQea8y>instead 
of endeavouring^ often vainly, to-give a right direction to.tJaye- 
QOBflieiences^oCtwfibe otb^rpe»»ts,aod jBOAking attempts, to tead 
them to a right ooncliision. . ,. . 

We will now consider,, aa farjooing, it witt b^aeea, a part of 
our present subjeet, seme of the laeans of deteotingi truth, when 
hidden in a mass of eonflteting evidence. Thnsis mote likeliy to 
be effected^ now that *the>interested parties may be heard^ than 
when their evidence was rgeotedi Those who- really kiaow the 
trutbj are bow pemitted, or iftb^ hold .baek, may >be required 
to give evidence. In a tirial of a qitestion of fact^ the truth 
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may genendly be said to be present in courts known to one or 
more persons who conceal it : the object is to bring it to light. 
Of the various tests of truth, with which the experience of 
lawyers have made them long familiar^ we do not propose to 
apeak. We intend to confine our remarks to those tests only 
which have beeome useful byxeaaon of the evidence of interested 
parties being made admissible. 

It scMnetimes happens that, when two persons, both interested, 
and both from their character or from circumstances equally' 
unw<Hrthy of credit, contradict each other in their evidence^ tfad* 
truth, or the probable truth, may be elicited from their states 
ments, by the process of comparing admissions inadvertently 
made* by one againat his interest, with admissions inadvertency 
made 1^ the other against his interest Sometimes, too^ admis^ 
sions against apparent interest are not inadvertent, and are 
mixed. up with false statements for the purpose of giving them 
a show of candour, or a tinge of honesty. Admissions often 
supply a clue which may lead to the discovery of the truth, and 
they are sometimes elicited from a party by effective cross- 
examination, or by a concluding examination by the judge 
himself, acting en materials dicited by the counsel in their 
examination of the parties or witnesses. 

Pokits of tfais'SCHrt have always been of especial importance in 
the Comnty Orarts^ ui which, from their first establUiment, the 
parties interolled have been examiiked as witaesses. They be« 
come more important, because available in a more impoftant- 
judicial ^pb»e, froni the time a (Aongeof the law r^tidereA 
the evidmce (tf^ 'intevestedj parties admisBiUe in* the Superior 

Courts. : t - .• • ' \' 

Ain tiie County Ckmxts^ too, th«ie<poiiDts were> from the fivit^ 
of great importance, because questions of foot have always itt 
those courts be^ generally decided by the judges, the paities 
seldom, having veoemrse to juries. A judge who can, wit^h 
sofflciettt skiil, eottate admissions mnde by int^ested parties^ 
eadi^ against himJself) so «s to;am?e at the truth, or probable 
tvuthy onght find it difficult to suggest, much more to exphsa 
to a jury such a course of reasoning,' and impossiUfe to direct 
them, or even give them effectual assistance in the applieation 
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1*Dttglit'*at 6»iie of tfee -judges 6f the eotinty Counts Kavd 
derive frdm th^ paert eijieriemje, so it iniiy b^ coridld^red' 
curtail): that the judges of the feiiperibr Courts wilt' deriv6'fr6ttf 
their ftrtui«e^e«perienbe>/pdwei*d <tf Aiialysitig evidence; ih^ grtJatelf 
froln thfeir mlttdi&iiotr bbi»g distitfbed ill the alpfjffli^tfbnbf'f life' 
appropriate^ tests/ by the necessity of fitiding \i«oM* l^ -m^arM* WB 
#hieht0 express terjtiiried the diffidtttt' points to blej cottsidered. 
B; misf be hoped ' that some of' out* judges may'irowhaVeith: 
dp^ortimity'of becoming, in the histoid of th^ii*ptofeisfelJoii,^hy 
rivai« (rfSisp WiHiara Soott^ the gre^ tiia§ter of th6 Jttt of dii-' 
covering tt«(ththwmgh!thevMrof'ftlsdW)Od.' ^ ' '■'■'' ' *''^*'« 
■ If we might* >velittti*e' a WiggfestiOii to th^ lifettited pfe«i(yri*f'Ibl^ 
whom we' are liow tsontempktitig a new Sphertf' of trtiilitj/'gtttA* 
feme, we WOtttd'sug^fe the necefesityfbi-^fcurtfifag ahyfeeKfig^ 
ol'impatienee/ leading to too' edrly ati^xpr^Ssion of theigjfffect 
which i» being made l^ evidence cfn th^inttd. ' Fl*Om this faulty 
Juries htt^^e befe liSUally ftfee; by reaAm itf iheii*' 'MbittiaHy 
passive demeainour. It is a feiflt to- which* an stotke-ttiind^ 
judge may be found very Itfeble; utikys he fef ttiOst "(iairdSil' W &y(Ai 
it^. ' The m<»fe imitoediate bad effect of impatience or hastitfei^ 
on -ttie part of a judge may be tha*, at an early part of the tirfHl; 
j^rtles or witnesses may be exposed ' to <3ensui^, ' whieh " ftii4;her 
investigation or reflection may show them not to deserve. ' 'VbJb 
more real bad -rffect -Is the 'eftibai^pajssmiettt ^^^li^d dm %e 
liiind of the judge himself/ if/'belfore having hearij aH the'eVi-^ 
dmce, he ftuskeB knowH' the imp*essi6n made'dnhito -by ^ pfeiHr 
of it. A judgey who too soon makeis knbwn what is passing lit 
hi» liiind, may not only ^ralSfe bri the one side hopes; and on thief 
other iiide fears/ ^either of whicfh may needlessly etnbarriass the 
j^rly stibj^ci to them in ^eeonduct of th6 (iause, but maiy 
impose' 041 hamself the ^mbattttesitigi niectestty; '4i^tly/'of riteti-' 
iydng espressed "opiiHonsr, afid/ secondly; of fl:ti:dihg termfe by 
meatAs of vriAt^ fitly to express • th^'<ih!ftttg6 wM^h Ms opinJbtei 
umd^o: I^mkn wndignlfted p^silionfer-a judge tbfind Mirii" 
sdf ■0bligfed^ti|:utt9SWjr>i«fb«t''^e>has Sfroketi frOiH tfhe btodi; kridf 
ilijm^oiK t«» hiS' te^atJOtt^'t^} b^ Often' Obliged to db iso'j but/ 
jmfKovier, the thiiig iiseMf 4s 'sb difficult to do w^as mtktei^ialty' 



^]iijLG^4t}j;^<;oi]fi^,iieGe^|9aq^. .Th^.pn»ea» i« J^yrdlj ooiuii«toiit 
^^,th^,^nme9%,»eQBs>ftry lor.tl^xigtili eondttet qf ja judieMJl 
ipfti^ry, .,.;phB,l^tt^feqf .tli^ t^aj, tiie deUYery.<rf.tbo jii^pwuty 

4^rf^,«fi9^,gfKi^^jr, ^peal^iig,. tbe<q«ar]iie9t .peqigd at «)ii0b n 
jjl^yd£^,>qiui ^n^.giye ^t;eranc^ fa hbt oi^iuons or biAfeeliDi^, 
ap4i Hfi^^^^Q.f^ M is, right foi: tbe p^qK)ae ol locking knowa 
^ ,g^o^u4?k of bis judgf^eBt^ bis pla^e ifi plainly and fearlasslgr 
toidef^l?f^ bis opi^^ wd b(ia feebiigs, We do not say tbiU: 
e^iq^pi^oi^ ^^1 Qpt pcpur tp tbe rule we «re ia&dfitmg oii» tb^ a 
jadge must carefully. gi;i;^d biao^elf agaii^st every dispoaltioa ta 
i}m?ftf^/^>^ h Roguisb <clwias are sometiBpues madc\> f^iid rogatsh 
4(^fpnp^,mreiAt>i9^times,,attexnpted, wbicb .^Mumot be^ expected t« 
i;^^p,.fxfi^ a.(m^ii of nigbt feeling lanyotber rqgiMsd tban tbal> 
9^ ?iBqTs^ o>,fiBy othcx i^efij^meut. tban tbat of bei^ suiamari](y 
qpHi^b^.j t (?a9^ of tl^s sort.bapp^u from time t^ time, but tbey 
^W>:^^S^^T^l7 ^ v^^ occurreiusqi and tb^ safest comise for a 
jei^gft.tf-<^iV^ rtp^ to.pieijceive tbeaui^ It is a, fatal ^rror to be 
<qq^a43frtepWB<B^Vi^5,. Ixyusticej.or tbe sewsp of yiiyustiM, 
tbW'ff^?^^^ WS ]>^ irreg[»arable« On tibe, otber haxkA, a, eause 
8tPPJf®4fiO?> ?*fe jyoupdsi is a» ex^Ueftt preqedeeity d^tendog* 
9t^;Pu^^QP9 ,fro^,atl^en(ipts,.jto practise impoaiti^wi on eourtsof 

.,jjItfj^iH.b/?,jpwceived,:JbbA* ?K^ An^ifdpate gifeat„adva»tagQs t<> 
tj(fi|Piji^^fi 9b$^i9P^P< fl59im. |tb€l,practi(je,afhit ishpuld prQyaiJ,.of 
4^i;is^ .7^W jjwififh . We^ai?^ sisp saQgoija^ eiuougb to bope 
i5gT^JaJllpg?je^eji?.jl4vfWtW«8 to,tbe ebaraeteriof theBogliah advo- 
G^v. i^?5>bi^^i'P?*ssipQ, ap^r^ifrWi r^aaw^ rhetoffic witbout 
l9R<?»«Wtt. W)l9M^r.,b^ effe^tiyiQ,?rea|ioiiS4 lEluwiey, verbiage, 
i^^j^tippj w^;^ b4 Yabi?}ess. ;, QJamour^ and abuse- of paHies and 
witpfjsap9,jiftdifer^9ftal.,di3jdfty4^FSl:,i^ serve. as substitutea for 
a,i;guj|[}pp>t. UJbq^men,wbP>^WOw,at tbe,Bar>adoirD^tbei»prgfefik 
Wftifry<,ftflir^i^^' e^pqw^cej tbeir.jskillTia argument/ by. their 
^Iffl?(MBj i^ i<^^ L^li^gft* t^bea >tbe feeliiigft are. fairly* interestedj, 
IpyJ^WSWfle M^ri^M yp^.st^rengtb.frqwa its ig^paivity aiid jilodera^ 
ty^ v^ ;i^f;1^ Tf;itb mpreampli^ ref^airds and bosMDuvs^ and will 
%(4iTO»iSri^im»rs>., Tbw willbefeh the tmth.of the piin- 
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oiple^ too often unheeded, thftt the advocate is piroperly; the 
assistant of the judge, bound to sajr all thaii he can &itly Bf^y 
for the party (or whom he is retained, but not justified in, 
attempting to mislead the Court or jury by the distortipn of faetsi 
or by any artifice inconsistent with a regard- for truth. Those 
persons who, in the Btn:^gle for success, have hitherto somer 
times more or less habitually yielded to the temptation to $ajr 
that for their clients which a* man would not, consistently witfe 
honesty, say for himself, will, when addressing a single judge 
trying questi<i«ifi of fact, find that such practices must be giTen 
np, as unavailing in each particular case, and as destruetkve of 
the character of the advocates who have recourse to them. We 
feel assufttd, not without some experience to warrant the asser* 
tion, that an advocate, propeily qualified for hk offiqe^ will 
find his services useful to his clients, in proportion to the 
candour with which, urging all that may be finirly urged, he 
abstains from addressing to the Court arguments tainted with 
falsehood. It is no fanciful contrast to draw, that on the one 
side of the high-minded pleader of causes, the advocate, in the 
true sense of the word, who, scorning unworthy artifice, renders 
good service in the administration of justice; and, on the other 
■ side, of the mere hireling, who, with no other object than that 
of obtaining verdicts, whethCT rightly or wrongly, habitually 
distorts the facts, and is an unworthy disturber of what, but for 
him, might be the pure stream of justice. We believe that the 
first class is, in these times, becoming more numerous, the latt^ 
class more rare. We firmly believe that the more irequelit 
trials of questions of fact by experienced judges, instead of 
inexperienced jurymen, become, the sooner will the class of 
unworthy hirelings vanish from our tribunals, and the sooner 
shall we see realized the theory, that the advocate is an assistant 
judge. Need we dilate on the consequent advantages to the 
judge, to the litigants, and to the community ? 

We have yet one suggestion to make to the learned judges*; 
the importance of a summing up, a statement of the grounds 
of each decision. We have reason to believe that the suitors 
will be better satisfied, if a judge, who, deciding questions of 
fact, will state the grounds of his decision, than if he pronounces 
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a bare ''Jadgment for the plaintiff/' or "Judgment for tbe 
defendant/' like the verdict of a jury^ for the plaintiff^ or for the 
defendant. But we should not have adverted to this pointy were 
it not that we have still greater reason for believing that the 
losing party likes to know why he loses^ and is pleased if he caoi 
jgather from the judgment^ that all facts and arguments^ making 
apparently in his favour^ have received due consideration. But 
this, and similar points, occupy doubtless the thoughts of those 
who have now cast on them a new elass of duties. To the dis* 
charge of those duties th^ will bring those qualities which 
make them worthy of their high position^ rendered still higher 
and more useful by their becoming now, more than ever, the 
real arbiters of questions and disputes arising among the 
inhabitants of this great country. J. F. 



Art. III.— lord BROUGHAM AND VAUX: HIS PRO- 
FESSIONAL AND PARLIAMENTARY CAREER.^ 
{C<mbkmed from Vol. LIL No. CIV. p. 40.) 

PARLIAMENT having met on the 1st of February, 1816, 
Mr. Brougham, in the ranks of the opposition, was now, 
by reason of his experience, bolder and more self-possessed, if 

? We would, at the outset, correct an eiror into which we find we had 
inadvertently fallen with reference to the birth-place of Lord Brougham. 
The reader may recollect that we, misled by vague statements, and mis- 
a|)preheBdijig expreisions which were reported by the public press to have 
fallen from the lips of Lord Brougham himself, considered his lordshipto 
be a native of Westmoreland. In this conclusion we were mistaken. We 
have the saiisfaettonof thinking that the following letter, dated Slat August, 
1864, and addressed to " the Editor of the Law Magazine," precludes, for 
the future, the possibility of any doubt as to Lord Brougham's birth-place. 
*— " Sir, In a note on page 2nd of your last number you say, that Lord 
Brougham long ago satisfactorily settled the question as to the place of his 
birth, by his having stated at York, in 1830, that he was a Westmoreland- 
man by birth. Permit me respectfully to say, that it is an indisputable 

VOL. LIII. NO. CVI, D 
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that tf ere p6saabl^,« than oh his' fil«t appearance in lihe House 
of Commons, took a position in th^ very froiit of the Vepre-* 

f»ct that hui lordship was tjorn in Edinbuxgh.. I think you will allow that 
the evidence of this, to which I am now to refer, is decisive. Ist.' The 
following (intry is copied fn)m the Hegistw df BirtlLs of the Mf-^ £dni4 
t>iH'gh. <dOtU Septembei;« 1778| Henry Brougham, £sq^ parish of ^^ 
Giles, and Eleanor Syme his spouse, a son born the l9th current, named 
Heniy Peter; Witnesses, Mr. Archibald Hope, Royal Bank, and <^ 
Bevtarend Prineipal Bohert^n.' 2nd. In the Memoirs qjl the late S^. 
John Sinclair, edited by his son, vol. ii. p. 38, a copy is fftven of a 
letter to Sir John from Lord (then .Mr.) Brougham, dated 1st Nov. 1824^ 
from which I quote as follows : — * You ask after, my place of birth and 
relationship to Dr. Robertson. / was horn in St, Anarew^s Somrey JBdin-^ 
hurghy and Dr. Hobertson was my mother*s uncle.* 3rd. At a dinner given 
hy the citizens of Edinburgh to Lord Brougham (then Mr. Brougham) on 
the 15th of April, 1825, he said : — * I am your fellow citizen, hor% bred, 
and educated in this city^ I take these words from a part of the speech ii| 
thQ Edinburgh Courant of the 7th of the same month, and it appeared in the 
Times a day or two afterwards. I can vouch for the accuracy of the 
report, having been present on the occasion, and heard tlie words used. I 
thmk you will be satisfied that what I have mentioned is conclusive, and 
totally outweighs the evidence to the contrary given in your note. Possibly 
the report of what was said at York may be inaccurate ; bnt. at any rate, 
It is clear that the speaker had in view the place of his possessions 
much more than that of his birth. As you have thought the question of 
sufficient importance to be noticed prominently, I suppose you will not 
refuse insertion in your next number to this letter. I am, your obedient 
humble servant, Edinensis,'* 

Having consulted the authority referred to by our correspondent, whose 
testimony is indeed of itself perfectly satisfactory, we can now fully corro- 
borate his statement. The passage, quoted from the Memoirs of Sir John 
Sinclair, is to be found in the pages (pp. 37, 38 of vol. ii.) indicated by our 
correspondent ; and in a report of the proceeditags at Edinburgh, on the 
occasion of a public dinner being given to Lord Brougham, inserted in the 
Times (9th April, 1825), we find him using these words : **bom and bred 
and educated in the bosom of their native city ;** and again, ** Here I am 
even in my native city, standing before you erect and irtimoved, while J • 
stretch out my arms to you and say, I have been youx fellow citizen, 1 SfiA. 
a public man, and these hands are clean." 

It is, we hope, unnecessary to add that we regret tlie inaccuracy of our 
first statement^ and gratefully acknowledge the kindness of our anonymous 
correspondent. The writer of this note being himself a Scotsman, rejoices 
that the name of Lord Brougham is now added to the catalogue of those 
who by their virtues and genius have reflected honour upon his native land, 

* That Mr. Brougham was growing in boldness, if not in favour, may be 

fathered from the fact that, on the 27th of February, 1816 (Hans. Pari. 
>eb. vol, xxxiii. p. 879), he threw out, in the course of a debate on the 
Property-tax, a hint that he should, at the proper time, move an adjourn- 
ment for the avowed purpose of stemming, at the outset, what he considered 
to be an attempt to smotner the voice of the people ; when he was reminded 
by the Chancellor of the Exchequer that, **if he came down with a studied 
design to interrupt the proceedings of the House, the House would know 
how to protect itself, and how to assert its own dignity.** Indeed, Mr. 
Brougham having made an efnergetle appeal on the necessity for rettenchp 



his Profemonfllqt^.Fm^^am^arjf Career. 19. 

Bfijuitf^^cm of £Qglwd» M a yiendip^t iiAvb^^ been moved 
iq[«^-^be;Add]^i» wswex to the Speech of the Prince Beg^nt 
from the throne,^ Mr. Broogham supported it ; his objections, 
however, being directed raHier against the privciples which had 
be^K eidbftQXfilfy jieeogniaed by ike ministerial party, than 
Ibanded on the iangnage Of the Address itself. While taking a 
raiiid vdew. o£ the state of pabUc affaixn, he assailed, in a strain 
of strong iirrectiye, Ferdinand,* king of Spain, and exalted in 

ment of expenditure (27th March, 1816; H. P.D, vol. xxxiiL p. 641), was 
plainly told hy Mr. Crother that *^ he had of late been beginning to be bold, 
and assumed a tone and manner not only unusual in that House, but scarcely 
to be tolerated in society ;** upon which Mr. Brougham rose to order, and 
with an affectation of innocence, which he must have known to be ridi- 
culous, vowed, amidst laughter from all aides of the Houscu that he had only 
" made a plain, dry statement.*' Mr. Crother again asked whether " it was 
just in point of fact^ or decent in point of form, to impute to members such 
convenient kinds of conscience as admitted of their supporting ministers on 
all occasions I ** Mr. Brougham, however, regretted nothing which he had 
said, and was about to proceed with his statement^ when he was called to 
order, and obliged to resume his seat. We m^ refer to another unpleasant 
sc^n^ originating in the violence of Mr, Brougham's language, and from 
wnicn his escape was far from being triumphant ( Vide H. P. D. vol. xxxiil. 
p«510, 20th March, 1816). We allude to these incidents merely in illustration 
of char^icter and bearing, not because they are in themselves of the slightest 
importance, or reflect any discredit on Lord Brougham. On the contrary, 
such encounters^ constituted as the House of Commons at that period was, 
are so many proofs of his independence and inirepidit^. Besides, though 
often sinning in that respect, he was quite as often sinned against. Mr. 
Wellesley Pole, for instance, having on one occasion (H. P. D. vol. xxxii, 

^612, 15th February, 1816J been called to order for remarking that 
r. Brougham " had that nignt received a lesson," alleged that he had not 
used the expression with any oflfensive meaning; whereupon the latter 
quietlj ei&piressed a hope that '* the honourable gentleman would in future 
^karn to express himself in words that would convey his real meaning, and 
' Sot use language implying sentiments contrary to his intentions." Beyond 
all donbt, however, Mr. Brougham though, upon the whole, disposed to go 
along quietly, if permitted to move at any pace and in any direction which 
suited nis caprice or fancy, was betraying symptoms of his restive nature, 
''We have been told,*' exclaimed he, on another occasion (26th February, 
1816, H. P. D. vol. xxxii. pp. 855, sqq.), "that we are in the train of a 
right honourable gentleman : whether we are in a train or not, at least we 
receive n6 pay,." He who had oi^ly a few moments before, indulging in 
itie sneer, aemanded that something like order should be introduced into 
the language used by the ministerisu members of the House. His remarU 
rendeind bad worse ; and a squabble was the result. Mr. Brougham denied 
ih^t,l|?nad imputed motives to any one : his weak defence was that he had 
«imply stated a fact, and he, at the same time, took care to impress upon 
the House another fact, viz., that " he had abandoned nothing, and that he 
had giyen no explanation " ( Fide H. P. D. vol. xxxii. p. 977). 

^ H. P, D. vol. xxxii. pp, 37t *§'?• 

' " I rejoice exceedingly/' wjrote Mr. Jeffrey, on the 13th February, 1816, 



30' ijof^Bi'm^kitMdf^^ 

th^ ttonglit, thajt'byefeej r^ry debatie in trUidk' he^ Wft^^'tlien 
taking' a pa*t, tte *ypaftt ytbvM be reminded' thiit therewfiB iti 
the wbi^ld one comer in which truth might be c^nly a^dfediv 
le^yty spoken^ in wbieh the expressed might obtain jufitioe from 
their oppressor^/ and iri which ttie crimes of princes might 'be 
airraigned and reprobated. Among other topics conneteted with 
the foreign policy of Bngteiid, to which he «t ihh period deroted 
Ms attention^ was the treafty which hod been entered into be^ 
tween Austria^ Bnssia^ and P^ussia^ and which had been oon«» 
clttded at Paris^ in the month of April, 1815. The spirit and 
tettfn« in which Mr; Brougham explalined his reasons for his 
toiotion, which, as a matter of course in those days, was lost, 
wea-e characterised by great finrmcss, tempered^ at the saTme 
time, with much political prudence. He caatiously avoided any 
observations which might have a tendency io compel or indt!k;e 
the minister to reveal facts or dreumstanees which might be 
cfonsidered detrimental to the puUio service. ■ The treaty, how* 
etfer, was of so extraordinary a' charkct^r, that inquiry con- 
cerning it Was natural aad feir. 'He rega;^ded with suspicion the 
fact, 'thai England had be6n inadte no party to that treaty, 
althc^gh by a prio^ cme with ' Eajgland all the contlractiitg 
parties had become pledged to on identity of interests aM 
objects; and he, as well he might; cons^ered it strange that 
the three gj?eat continental powers ifliould have conspired fop a 
separate objeot without. £liQ>gland beixkg a paarty to the measure. 
He exposed, in language of cuttiug sarcasm, the tone of hypo- 
carisy which pervaded the document, and strikingly cpntrasto^ 
the aflfectation of deep revei^ncc' fbr the principlfes of religion, 
as well as for the precepts ,q£ justice,. charity, and peacp, so 
ostentatiously assumed by the contractii!ig paarties, with the 
spirit of hostility tp ^ free institutions which lurked .beneath 
their diplomatic slang, and menaced in ambush the advancing 
liberty and prxusperity of mankind. 

"at the plAin terms in which Brongham And Tierney havd spoken bf 
Ferdinand in the House, and I hope th« spirHfWiil bft Kept tap. We<i|re 
enotigh abused already, to entitle -as to sjpeak With perfect ft-eedom of other 
natitMig.* ^ . ' . . 

1 Vide H. P. D. rol. xxxii. p. 350 (9tfeF«%riiary, lBi6.), and ibid; pfr^^5 
— 358, for the manifesto issued by the <an|>eror of Russia, on Ohxtatmas- 
day, 1815, with reference to the so-called' " Holy Alliisincc;^ '' ' ■ 
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'io{ft}r wei^irart iSttropean mter^ts petimtted to ptvalyEe Ub 
efforts on behalf: of thenatioiial irigbi^ (ur dom^tic hAppin«w of 
th^itaoi^lev rH^depTecatod aa incwto-tax m being oppressive 
and^^toniieptmgriuhei'deoouiioed a wtff nuiltrtaxi aud^ wlule 
eflafop^Ki^ » u^f^Hu ia^eatigation of the eaonnoua.eBtabliBb* 
stifiQ/fcamphddi both atihome. and abroad, with a view to a reduo- 
Him- of the national epj^pcoiditure^ to the smallest poaaiblo amount 
cottaacrtent with> pablic aafdtj and honour, be gave promise that 
ai himinary was riaingi whose- effolgeuce would not easily be 
eoUpaed.. He assailed the imuistry^ with irony, his sharpest 
wclapon.' He sneeored at their ingenuity in '^frittering away '^ 
gfoeatioiis of the greatest national importance. He accused 
tiaxm oS shrinking firom a geskeral debate as to their policy, and 
Qfi,i]*iflij»g with. the public by exposing to examination only one 
4ieature/' oajt was ealled, after another of that policy; ajod 
d$clai!$d that. he eovdd not distinguish one feature from another.; 
they wese.dl in harmony; they had all the same expreasien; 
th^ wove all parts of the aame face ; they all looked one way ; 
.tbeyiik)Qi^ed>agaiiist. the constitution, and formed neither more 
^r less I than the visage of a military monarchy. He always, 
indeed/ considered an. undue expansion, or unnecessary parade 
nfi.mSitasy.aujthority and strength/ as dangerous to the civil 
fireedrnu^i.-of the pecqple*^ It would < be tedious to follow him 
ithMughiiajU. his Taiuous apeeeheaiaiid incidental suggestions, ar 

''A IL»^% %^ 'dlsa^poihtment t>n the snbjeot of the anticipated stHet 
fi^i^^tnj,; Jifi^4,li^ ^en^^ks whieh lall frovi him on the 16th of February, 
1816 (H.r '^ • .. -^ 



^ vol. xxxii. p. 624) ; and in further illustration of the interest 

4Hi&f]r}i4ME6oli;'-ihall^ question! relating to finhnee, and ^HBeqiiently his 
^if^ itO] aV^te ^e XM^^ance of fiqecurei ofi^ce^* Fida ibid. vol. xxjuL p. (368 
(7tir February, 1816). 

' » f^K^DSate on the Army Efttlmdtea, 2eth Fbbruary, 1816 (H.'P.-D. 
Tirdl. :»toi|. W» W6t.«?f^ 

. * In proof of his jealousy of a military spirit being encouraged in the 
peopfc^f England; tide (H. P. D. vol. xxxii. pp, 1077—1O7&, 4th Mareh, 




members composmg the association, yet, acting on maxims of ancient pni- 
(denofi^ ha wMiBd/tp guard ; again/st the mischievous results which mi^ht 
jiio'kilf out af ^e f ery nature of such an institution. Vidt al«o his expression 
.of x6gret at the QbnpxiottB growth pf military parade in the streets 
(4th April, 1816) ; and compare his observations oh the 13th of May^ 1816, 
..whe^.he deiH:iecM9d the unBeoeapuy parade of military action in the 
iaelrM>o(li3 ; and, still further, xdde the opinions expressed by him on the 
9th of May, 1817 (H- P. D. vol. xxxvi. p. 244). 



the multifarioos topics to which he f^ddr^^s^^ Iu)9a9l^^4ra(l4^f 
which, while he displayied acciurate iiifcjj^jftti^^u p][\4 wUg^ 
views opi.eaQh, he discussed with.mamfc$t.di^qtii^.oJE.p|i^7pQ^ 
aiid indefatigable en^gy of chflfac^r. Of p^}i(^;^e^t»l7 reform, 
l^e was a devoted, tho^g^ c^iilfioiw friend, th^isp Jl^JW«^vo^J^. 
able to such a degree of reform as was ncoessarjr.foir th^ ^moval 
qH rtjbose abuaes wh^ch. hsyd, in the cou^ pf. jc^twii^^ ST^o^wn 
over the iSabric of the constitution. He was not startlpd^by the> 
word " innovation ;^V he knew that, as. in.tl^ n^^to^ld .woipld 
material things are seen perpetuaSy changing into mora perf^ 
forms of being, so, in the mors^ *94 pplitic^^ wj(;wrl4, vain ele- 
ments of philosophy^ and false ^st^m&rojf rcrlfg^, f^^cpn^tantJiy 
receding before the approach of S9ienti:&c )an4 fthjfml ^th i hjA^ 
still he had astrong aversion tp,^ly?^^in»pjpw:;tici^lbk^hemQj^ 
of reform.^ On the subject cf'tith?s„while,l;ie disclaimed .any 
wish or intention to. encroach,. uppntl^e rigj^ts of the pchuc^b^ 
which were, in his ppinion, as s?iored as ^he jrigbti^,of,individHal» 
to their estates,^ herrepudi9.ted the n^ipn th^^i^egi^latjiYe ioft^r^ 
ference, with, a view to the r^vdation of tije. jsy^em> wwwntedr 
to an attack upon the seci^jfity <rf 9u<^ property-. TM^n^a^terly 
speech which he delivered on jthe subject of Agvicultujorf^ Disr^ 
tress ^ dr^w high enlogfum even from Lqrd Cas4;ler,eagh.p ^Qf^ 
bad he lost, sijht of the fiul|ject of Edupatipn^* The lito^^ at 
the. press was yiiidicatjed by him^* and he labqriiji^edjbr a,n, wie^ 
lioratioj;! ,9^ :thp l^w of lil^el/ (pot ratl^ for.w ;fdj»stj»ci]^ of 
that law according tp, tlje principles of <?ommon aense aadvfopnd 
policy. Even point^f, pf .^ninut^ de^U, .^d. nof^jUnfteftUjeptiy.of 

1 ISth Jane, lbl4; eoto|>. fi. P, J}\ vol. xisv. p. les, 90 January, t817 1 
and i}4d^ p, ^ 29tli ^jStnpa^B XW7« Mr, 3ro^g^l»ap>:hQw«(Yfit'#/^>v^obyi«»sly 
prepared to advance in the direction of reform much further ttan either of 
his ftieiidft M». Tieruey or S&' Samu^a RomiCy. P^ H. P. D. vol. xrsvi. 
pw8U. 




Fi<fetbo, " Speech 

of Henry Brougham, Esq., M.P., 9th April" 1816, in' the comijiitt^e of the 
whole House upon the State of the fljf^riiiBlturftl distress. Lond. -^81 6." 
Comp. his able speech delirerwl' oft iht 16th Ffebrtmry, li822 (H. ]?. D. N.S. 
vol. ri. 'pp. 411, »^.), 

^ Vide H. P. D. vol. socxih'. p. 033, 2lst MAy,'l816. 

» 8th May, 1816 ; H. P. D. vol. xxxiv. pp. 377, aqq, W^ c<^y of his Fill 
for securhig the liberty of the i)ress (Ibid. p. i399>. 

•eth.May,18T'6. ' *^ ^ ^ . 
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iSttMi^6riiaLCB,^ 'ih/fi MRHeht io rotuse fiis energies. In short, 
Ifir. S]«ti]^1ifltfti'hka, tk^ngfaout %e whole of the two preceding 
je^ yfisplk^ed' Va^ pbwens of dbbate. Laden with treasures 
of li^ioirlfeag^,' he blended, With an accurate command of facts, 
thd^ i^ctl]^ |ifiil6sophicaI piindples which alone ctm render 
fegHIiitIbii'k^fion'41 and ^lutar^p-. 

'^ VktHxAietii having been dissolrfed on the 10th of June, 1818, 
fli^'e^'of Ul parties were soon directed with more than usual 
ajiitety io the caanty of Westmoi'eland, as being the scene of a 
HcOd'sckd' desperate assault by Mr. Brougham on one of the great 
strbn^Hblds' 6f Toryism and aristocratic influence. With a 
cotirisg^ wbUAi' could not be surpassed, he tiirew down the 
gan^tlet tb'tlie Lowthers. A contest had been anticipated; 
iftid^ ih^fbugh a 'considerable period preceding the election, 
utit&iUI^bnstle'p^vaded the quiet valleys and townships of that 
retUled^ district, and the sounds of political strife awakened the 
^i^ ^f 'the nabtmtains and dalfes of Westnibreland. At last, 
oii HiKe BOih of June, the election began, and the blue riband — 
Bfri'Brbtigham's. emblem — might hare been seen streaming 
fibhi'the^stnall crosses with which the villages in that quarter 
arfe^dotted. Wherever he appeared, he was vociferously cheered, 
titK hi^ advent had hedn considered by the people the precursor 
0^ eihanctpatibn from a political thraldom in which they had 
faRlMr(J6 bisen hdhd; his presence was hailed as the presage ef a 
^s^^ constitutional victory. In Kendal, the excitement had 
rf^ett'ixi the hJghest pitch; and Mr. Brougham's supporters 
dIfeteMiiied to widk from ihat town to Appleby — a distance of 
tw^j|y-six milofr-Hkn proof of their disiikterested seal in his 
ckbilfe; All wisdom has emanated from the East^ and, of course, 
nb^^o^bl;, his strength lay in the East Ward^ although some 
supporters were to be found among the men of Ambleside and 
^in40]snere. .The Quakers, who congr^ate densely in that 
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\ yid. for instance^ his wpaarks (29th February, 1816; H. P. D. vqL 
xiEsii. P- .1021) with reference to the ioterfereaae of lo^isteatfs to preveat 
meetings of the people from being convened for the purpose of petitioning 
against the Property-tax- ^W« s«o, his orbserrations on the oocsaion of his 
nioying for.a;! accoani of the-number of tax-ooUeotois appointed in Scotland. 
Comp. what ffell from him (Ibid. P..1217, eth Mai^eh, 18lft) ; and his remon- 
strance against the purchase of the Elgin marbles, 23rd ITflbruarj, 1816, 
10th June, 1816. 



£4 Lqi^ Br(k^itiain\>a/n^V^^ o 

xigion^ wetre to a nmii^ ki&!iriend»; and hi8r.>foe» were^raitmgbt 
hate been, expected^ the dlepgy^ the Mtomeysy a»d[*hc^'K»^- 
trat63^—pk&es who looked witb awe upon a Ijo^ii^'heryaiidtgiiijbtfy 
hugged their ehains. Strong ibai > their patviti&oiaafiliiiiAueiiQe^ 
Mr. BromghamV adversaries dlftdain^^spj^tcTiotes; their indifto 
was^ ^^ He who k net for us .ifiagodBst ^lusif^ •> ^iacbisni^Ut 
SEiatterei to n evisis^ and* Mvi -Bs^ughwi ]:iaplied M^i ^jl!fo 
quarter/^ Both' parties w>er6 aniomted^ byrfeeling^tof detemxiiMd 
^hostility. At Appl^by^ Mr. Brougham ddelared that 'tihosd who 
attempted toi perpetrate any aot of yiotenoelie omiik only eOEk- 
sider iub' hia greatest enenties: ^^•liat/^ continued be^ ^^if ydu 
are to commit noviolenioe. yottrselreis^ neither- «rei yoatorbi^^ 
any from^ofch^; you mtisfe no* be the .fiussfe to bqgin ; buftl.if 
any iiumltiD^ : attempt . is made upon you> / hope you-^tiiS Htoiv 
your miagofMt the tbottom of theirwer"^ OveEwhdwfid^bssr 
numbers at)d private influence agamstv as heitfaaugfab^ail imsim, 
hegtaJcefuUyaUudedl^ as we have ak»ady hinted^ to theroonti^t 
presented hy tb^^ spirit in/whiieh bi&< had been opposed iat:IdV<eir« 
pool by a man) of the giveate^ talents^ by a* mfm> idicitingiMditiid 
as' aod orator, and et^owed, abovat all his cotemporaries, - mlh «a 
aceonipbdied wind, and y^hp would have scpmed to attain? his 
end by clamour, or overpc^wertbytmciksan adv^rsaiy. » Xn^aifleis 
geneifous strain, perhaps, he asftaikd Wordsworth, the.poet^twho 
hsd yeffp naturaUyj ^nd niery ainoerely, taken a ideep intef^iin 
the success of Mr. Brougham^s opponents ; nor did the family 
of Mr. Soiithey escape unscathed. . Mr. Brougham: included ajl 
thei^Leuber^ imione* category, i Tbes& .eminent individuals^ hiid 
prbvdked rebuke, by alluding to. Mr. Brohghapa^s supporters 
as being merely i" paupera/' ,8md iihe fobnoxious candidata hap- 
pened to be then in. the hutaiour,as he was at all times prepared, 
to administer severe castigation.- If. contemplative pQets^.wiU 
insist upon addressing*, political hbmijfes'to freteholders durilDfjg 
the heat qf a eomtested. election, they, surely cannot .expect a 
blind hoinage tq be offered to thi^ Muse. Throughout the 
struggle, hpWQyer, Mr.' Brougham, emphatically disdaipaed lil 
feelings of personal ill-will or disrespecft towards his exponents. 
He even justified this Lowthers in th^ijj resolution, not voluntarily, 
. 1 Vide the Timei^rOrd Jaly, IBIS, < - , 
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at vitiioatf a- i^rtt^le, to iriinquiih m fatronage lAMx, mkU 
efisBiotk, they- bad* wtti^^ or xigbt* whieh those for whciAe 
%dioof thayieniiAed' seemed indifforekil) about defendiBg. It mas 
by- mufti >ai^tfiiJinsiii«iatkni« tbat lie iioped to thin the innkaof 
iAteieneaif^ he knew w^ that sioipie^ minds^ if tamted with 
'being ^tamcQjr submhisife ta oppression^ are easily led to act as if 
they Ktiifiy were in bondage^ ■ and will oonseiit to a change of 
^{Miitieal telatkuiS; in lihe hope of i«>ashing out the reproach. 
^Bta piuridj^y >mted his daims, however^ for the &Your of the 
eteetoss^ npon^ his esettions wiliL reference to the Orders in 
iO^utidiy and hie ' labours ibr an improyed adminiatration of 
iGharttdUber Inetitutbne; be repudiated all dnteiition of ginng 
'oflbnte;Mhe> nimeieestanDy «)pdlegi«ed'for having uttered some 
4»ia)di3es> \andi having xcnnarkedttiiai he had been canying on 
■^ conteirtriwith' three or four e^il spirits^ in the shape of lawyers^ 
fc^was aptl;^.8aUited with the exdamation-^^^ Yon^re a lawyer 
Tfodrself;^^' ISiereBiilt ^pv&vei, that theidkienee of Lord Lons^ 
•ible,^alid;^deQd, of the whole faiaily of th^ Ldwtbers, was too 
•dciqplyirooted'in the soil/ and th^ popularity in the affectiooe 
of ilne peo{te^ to be shaken ; for Mr. Bronghaai; afber a spirited 
'fight,' ^as'd^eated.^ Aoeordinglyj he oeiAtinued to sit in Par- 
ttftnsent as riq^^resentaitiire for Winchdsea. 
' iSiroughoat the year 1818^ his mind appears to have been 
ehi^y engrossed with hie pian for the educaitioii of the poor;^ 

\ TjbLe ,Qm)al)eT9 pn the grcsM. poll were jbls follow ;— iLord Lowther^ 968 ; 
Xolonel Lowtber, 926; Mr. Brougham, 783. With a view to avoiding 
■ digreBsiomor a reiteration of ineidents and iPcenlts almost identical, w« 
Jf3>^ ppiention tbat on two suhsei^^uent occasiong Mr, Brougham renewed 
{he contest in Westmoreland. At the election which took place upon the 
^saih of Geotge III. (wh»died on the 29th of Jaaa^ry, 1820) Mr. Brougham 
vf^ aftj^ ^ seven aajys' poll, defeated hy a majority of 63, the numbers 
respectively being : — ^for Lord Lov^her, 1,510 ; for Colonel Lowther, 1,412 ; 
for Mr. Brougham, 1,349. Once more, at th« general election, in the year 
1926y. he offered battle on the same field. Tl^ result, however* showed 
iliat the struggle was a hopeless one ; indeed, he had, during the interval, 
l)6en comparatively losing ground ; for, at the close of the poll, which had 
been k^pt open fcr a period of nine d|y^ the numbers were : — ^for Lord 
Lowther, 2,007 ; for Colonel Lowther, 2,024 ; for Mr. Brougham, 1,378. 
It was upon this discomfiture that he wa^ for the fourth time, returned to 
i?ltf-liajnent as member for Winchelsea. 

' Fide H. P. D. ykA. xxxvili. p. 285 (22ud April, 1818) ; compare ibid, 
pp. 340, 341, 1212 (3rd June, 1818) ; and, on the 8th of May (ibid. p. 616), 
he, while discharging the duty cast upon him by the Education Committee 
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toi^0<fiifit»tMQp'aiMjn«tHl}tte aixfios^jAesotottiMMmj^mttd 
by tlie HoHB^afiOoniflaDiuitiiiflQc^ifi^ 
«XMttg/rtl[8i>lb|ircDnordbI*si<ofoH^ ^&t»&jpmlfxg /ihe 

js^ j>e(kkiJ8^y ^^d" (not. liBd)iD6cHrt6lfl]fri.b0(^^M^>Siotf ul^pcofitftb 
«biiBceted)^'onHij»ypaliM&mqt|»r^ ^fiMtmicld i^HllMtad 

x>$flescidbms:ibei)xe^res8 which had been made in its inquiries, delivered 
ais^^^mp tiiitkuadSug, aiiateolfiiUbfiiBfKMfa|t«ii(f[ timtitefieiM fMMie 

ago vanished, and has more recently been, in his own mind^ replaced^ by 
the mysteries of 8pirjit-raj)ping aftS ««rt)leUa!rtiitig^ . • . . < 1 . i 1 1 A s I 

'^Sli? Saifrdel'Bbnmiy VjM tli6<AtM^i^'iit'€^a»iti«»/tii|id«6ilitf Ij^e'.^iltgeq^f ^ 

^^'.iil<n^th^,^iai[^tlm>tlt^H^1f«h''e^^ '"Wi»lMky<e^ iliil di^tabtH Mf6te4s 

the ninth edition. Much of this panlikt^fet^as^'tlL' vlMidtt<l«a^>o^tillb 'tfmi 

mo^yes a^ eontd^iBilf 'U ei!nbraces a clear statement ofWd atimj-A^i^, kt a 

' Wam^, iif'seemsr obVi(k^'ttm%'ii!M«fe«¥^^^ nif dl^^joiteriilttee^had tifti with 

ttt^f i$$^. At tfi^e^^ih^titi:^, Mif ieil h^ni, ih ^c6iaAiAoh>fditnm^ii(!fhrak»^fie 

"feadfertb ** A\L^&-1to -IIie''K«6!ht"H6«t«ritbtef Sli'^W/Siotlj^lliR-f^Cte 

•*TJfafvlers!tirof t)3tf<:>^d, fii Aii^^ly <to^!!kiri-B>daglli6[i^^'Ii^ttte»/'»^»«W>e«t. 

'Xib^d/iefl^; k^4^el!^s't6>ftt^ik^t ifty<ih tt^a^> ttbder itbtt tttft «f 

' ' ** m^M f ibn^ MHI^leinln^ L^W'tiy MK' i^iugi4th:«i»id9tQi^'d^^ bf 

^ siicli paits ' <]f !t ^ rdij^ 

^^bthfts as gdviernots 6f^%^B^ 8<^^^i''(I^ki(t^i':q($l^thb(i«im!|^e^W^ 
^^i<n^ pi'0dtl<sfi6xi^ftB'''dti^ Cif'thb^'faMdliigievittgi^&^erlLii^dBl^AH^]^ 
^iM'th€ d^iiit ih V^ft*^«; 'l^'w^tt^gft ibO%«'»«&W> ••tHelOuimwrhaitilwfe- 
tors" could not, #ith all^*tbf6ir^tittfiiitt><^ai4ll^- fHi^gfly^'tM «m^M(i iof 
their patron. Vide^ also in illustration of this subjecl^'^^iA. -^tiTKektioh of 
{Ketnquity ii^tb Oharit&bte AbtliteiS; idh<t<4n( l^^osdre of^thb Itit^i^esen- 
ta^hs (^oAtlahi^d in t^^uorl^/^ £g^^;^lAk]d^ldl8i^ "fTh^'Mti^ inutile 

MevieWf vol. xix.ppi#2,1*f$'i^ -V^'^- t'J'f'^^ -'H -^^^'^ ^'^'^^ ^'^^^nir.r, eMo^uaclh 
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Ii»^t8iaftitf)tlfe rfo i Aw ttf ri)iii9>{t itoditelArllmnaaeiiBivQs^h^ 

b^^mS^^Bta^iinaAtJ^^ tif ttl0cn|i&re,Milft. iBiiOiigkaoi 

^to9igeity4ltO'4&b AoMtBy Mr«:BRia|liaisi/ oooDttledi no* for A 
ibflftiicMf(J;bi(''ifi«t99tffm4ikkL 'to ydtertained / cNytpdiitg jdse real 
fMM^ ^tfidtufdnte^olbie, ^t^' the pronotbn) of vbtem ifaMrosI^ 
k^f&s» ]^0^fipi|i9>ir)i()t6'«igfatrsf ifa0 ddt<rteA all rtkc edcftgias 

Jti^i^^d^pi^rt^tedJliiat lieiwdnlddloiDAd ikai^M be caal; 
i^itmi4mt ybmuitfm* /;He^ 'wa^iA|ipanitttd:^ttxJAiey*a^ 
that, royal perspnage j^ and never did connsel discharge impor- 
j^jij5y^)f^ j'lSS^ , iiiore lixtrepiSily or -aeal We 

"tbMd^ Mb ciiier iiito4kedetitilA:4if tibia mdanriliely passage ia 
J'^l^^^pifjr'H^,!^^^ is^di^ient^^Qsay that,, when Loyd 

eS^Ei^imriirpffeseiited^'to Hdt^eof <!}oBimoiis..tbe]»esaige 

^QiDlil^/wmiafe^itteitnnistev dif theirtspoeailality ivjl^ob ha^tyas 
'^^^t,j't(i itofcurl^ /^^^^^^ thii advice of l^er bttt fWtods, 

^ F»(feH.P.D.Yol8.:8^n;i]C.3d^p^l«^ .,,.;,. ,. ., . 

)4a«gMerd(rf}7h>PIXMk|fS:Aln^ (tiriitt^r)<^4^f)a.4^c^a^^^ Hep]^}!), 

•'mdyMtAi9rfmi/^9lifi»XMrlliei/AR<l. »}fPfW W ^t»m(^ ^Pm^MJ^ «ffl«w>gr, 

^aTMftjw»3al*iir3rv^%»t|v>feJjy hiL-yj ';>i >i 

vMRM».v^Fttil| tgdk3'p)fi[?»- ^MfM^ipg t^ differeac^^;ex^1gi^ t>^wieea <^e 
lUastrious pariiesy v%de ibid. pp. 1230, t^^., a^^ pt:43^Q^ / ; . ' r -V 



28 Lor^ Brouffhetm tmd Vmiut : 

aoA heedleea at once of remonfltnoioeB and eo(ik8eqii0not% Gara*« 
Ima^ ou the 6th of Jane, 1820^ arrived m EiiglaiuL Lord 
Liverpoo]^ exactly oae nxmth afterwards, presented to ParUa** 
ment a bill '^ of pains and penalties'' against her; and theseqnd 
of the sad story is familiar to our readers. The speech of 
Mr. Brougham in defence of Queen Caroline was, in all 
respects, worthy of himself, the occasion, and the auditory). 
Free from all turgidity, and only faintly fringed with imagery, 
it fell upon the ear in comparatively calm though searehing 
tones ; it addressed the judgment as an enumation £rom a strong 
mind, acting under the guidance of good taste; and by its 
mrarmth and heartfelt sympathy with his xojbI client, it touididd 
the heart. 

" My lords,*' ezdaimed he, with impressiye energy, in the perdratioii 
of his speech, " I call u;^on you to pause. You stand on the brink 
of a precipice. If your judgment^ shall go out against the Queen, it 
will be the only act that ever went out without effecting its purpose ; 
it will return to you upon your own heads. Save the countiy; save 
yourselves. Bescue the country ; save the people of whom you are 
the ornaments, but severed from whom you can no more hve than. 
the blossom that is severed from the tree on which it grows* Save 
the country, therefore, that you may continue to adorn it. Save the 
Crown, wmch is threatened with irreparable injury ; save the aristo- 
cracy, which is surrounded with danger ; save the altar, which is no 
longer safe when its kindred throne is shaken. Tou see that, when 
the church and the throne would allow of no churdi solemnity on 
behalf of the Queen, the heartf^t prayers of the people rose to 
heaven for her protection. I pray heaven for her, and I here pour 
forth my fervent supplication to the Throne of Mercy, that mercies 
may descend on the people of this country richer than their rulers 
have deserved, and that your hearts may be turned to justice." ^ 

Down to this period, Mr. Brougham had failed to secure high 
practice in the regular routine of the Courts of Law.' He 
continued, however, on the alert to catch whatever stray 

^ In proof of his unwearied zeal in the cause of Queen Caaroliney vide 
H. P. D. (N.S.) vol. ni. passim; vol. iv. p* 213 (20th January^ 1821) ; ibid, 
p. 236 ; andy particularly, p. 263, ^» Fide also^ as to the conduct of 
ministers relative to the proceedings against the Queen, ibid. pp. 497, sqf» 
(6th February, 1821). Vide, too, '* Speeches of Lord Brougham," Introd* 
pp. d7« sqq>; and for the speech itself, ibid, p. 104, sqq, 

'The accuracy of this statement may be tested by any one who will 
4ake the trouble to look into Barnew. and Alders. Reports, v<d.iv«, in wiiteh 
his practice is carried down to tlie month of July^ 1821. 
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boanesspnight Iwppeii to be tinrown in hb iraj, and he applied 
KhwaAlf irith more dian ordinary oare and aflBiduityix) his pn>- 
feaaiott^ The fioneiwluidi he had acqoiced as an advocate^ if not 
aB>a laiwyar^ attracted tke attention of the pwblic, and thence^ 
fertk tibeee was a steadjr thoogh gradual adraneement to con- 
siderable sank at the Bar«^ But his parliamentarjr character 
and laiftaeBee were rapidlj on the increase; snd^ aft^ the 
meetijsgof Parliament^ the monotony of many a dreary debate* 
was not unfreqoenfly enlivened by the more exciting^ becaose 
imae peaaoiaBi, incidents connected with this or that* bi^eaoh of 
prmlege/ or the- less reputable loss of temper/ It was in the 

' ^ Some of the cases in which he was subsequently engaged sprung, as 
might hare been expected^ out of words uttered, or acts done, with refer- 
ence to the proceedings against Queen Caroline. He submitted, for in- 
stance, to the lords of the Privy Council (6th July, 1621) an able argument 
on th» question, whether or not the queen-consort of these realms is entitled, 
as of ri^ht, to be crowned when the king celebrates the solemnity of his 
coronation {Vidle "Speeches," vol. i, pp. 2d7,*yy.). Again, in the case of 
the Keverend Richard Blacow, who was tried at Lancaster in September. 
1821, Mr. Brougham opened the prosecution, which arose put of a libel 
uttered against CaroUne in the delivery of a sermon before a large congre- 
gution. The ddendant was very properly convicted : it Is scarcely possible 
Uk inmgine a more seandalous de8ea*ation of the sacred office than that of 
which this clergyman was guilty ( Vide " Speeches," vol. i. pp. 902, 903). 
On another occasion Mr. Brougham had distinguished himself. We allude 
to his defence (25th February, 1822) of John Ambrose Williams, proprietor 
of the Durham Chronicle^ who was charged with a libel on the Durham 
t?lergy, whom he had severely handled in his newspaper, because they 
refused to order the bells of the several church^ of that city to be tolled on 
occasion of the death of Queen Caroline. Mr. Brougham, it was said at the 
time, oonsid^ed that he never delivered a speech, either m Parlament or at 
the Bar, so completely lo his own sitislbction, as that in defmce of Williams. 
But vide " A Letter to Henry Brougham, Esq., upon the Durham Speech," 
^nd edit. Lond. 1823. 

The progress of Mr. Brougham at the Bar in the regular course of court 
bvtsinessy between the years 1823 and 1830^ may be traced, by those who 
tnin*k: it worth their while to do so, in Barnewall and CresswelPs Reports. 
His practi«e^ it will be seen, never rose above an average height. 

' jror instance, on the, financial measures of Uie eovemment (11th Feb. 
18^2) ; but compare '* Remarks on the Speech of Henry Brougham, Esq., 
in Parliament. &c., Lond. 1822," wherein he is charged with *< fallacy of 
statement, unfairness of inference, and still greater unfairness of insinu- 
a^on ;*' the Droits -of the Crown (BL P. D., N.S., vol. i, pp. 105, sqq.) ; the 
reeumption of cash psyments (12th June, 1822) ; pensions, naval and mili- 
ti^ (tst Majr, 1822 » Hi P. D:, N.8., Vol. 6, p. 296) ; and on the influence of 
ih» Ci^wa in ge«ei«l, ifide iMd. pp. 1269, gqq, 

» Vide H. P. D. (N.S.) vol. v. p. 646 (10th May> 1821), when the subject 
of the J^hn Btdl ^wi^aper was undeir diseutision ; and compare, ibid.rol. vi. 
p;«88'-(imh Febfuwy, 1822). ' 

^ 26th June, 1822, on which obcasion Mt. Brougham, having mixed him> 
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spring of tlie year 1828, for instanee, ^ait^Mati Bfou^BW bucI 
Mr. Canniiif^tlie latter being at that -time Secretary for Eoteigil 
Affairs— oamae into rioknt colliaion. In tlw course <if a debate 
iqKm the CathoUo Claims, Mr. Brooghanr, after- taxmting the 
miniate with his haTing choaen the altematiTe of being 'dooaieii 
to hard laboi^ m Engfand> rather than that he>ahoiitd he* sent 
into honourable exile in India, ofaarged him wkhvh&nng exiih 
bited '^a most inoredible specimen of monsirons tmoklmg.^' 
MJr. Canning started to bis .feet, '^l rise/^ esdaimed hei, "^to 
say that that is false I *^ A dead silence ensaed. The speaker^ 
after a short pause, espressed> in a low, calm ^ tone, a. hope titat 
Mr. Canning would retract ^the word, whidli had dropped frona 
him. Mr. Canningv while he regretted that he had naed 
Butf expression which was a yiolaticm of the deconm of.ither 
House, replied that ^ nothings no consideratioa on earthy simubi 
induce him to retract the i^ientiment.^' The speaker Iraafrfiiy 
though prudent f his duty admitted neither of comproBiise wm 
delay. Calling tipon the Hdus^ to support himy he oaoce. more 
appealed to the honour and candour of Mr. Canning, who 
acknowledged that, so fear as the orders of the House w^!e oon-> 
corned, he was exceedingly soncy that any expiseasion calculated 
to attract the ^pleasore ofthe'Commons .fihiAiId\'bave escaped 
him ; but at thesaaie time declared, tJsiat he could not, in e&jsh- 
science, admit that his impression as to the: nature of the iasper^ 
sion which had been cast upon his character waaerroneous. tA 
little fencing between tiie friends of the partiea^oUowed ; doubts 
exiited>as to whether the language of Mr. Brougham was to be 
regarded >aa applicable to the: ministor in his. pcitate or public 
capadty. Mr. Canning reiterated his announcement that, a£ber 
mature reAednlon> and with- ^every passable respiecit for the (ffdeiB 
of the Houise and the dignity of the chair, he< could ndther recal 
nor vary the expression whidi he had used^ he. was, howerer, 
quite prepared t6 submit withiperfbct humilit^to sbiy oensure 

self up with a hot encounter hetween two Qtl^er parties^ allude4 to language 
which one of them had ** dared '* to use. Hie wits called to order : the Speaker 
decided that the eKpression was not necessarily tiaLpaiiiianientary ; but 
Mr. Brougham threw more yenom into the sting, by studiously and em- 
phatically substituting, for the term complained of, the words verOure and 
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-^bicli' di0 'H^nae'' mtglLt think pTot)er to pais upon hfan* 
'Mr. Bankeft aad-^lCr. Wynit interferadj thit one moving that 
ha& »the pities concerned should be fbrtfawith ooumittod to 
the custodjr. of- Ihe Smjeant^-Aiias,' while the other couceiTed 
it doe to theeountiy^ to the interests of PaiUaiiient^ and to the 
general fieedom of debate^ that neither Mr. Canning nor 
Mr. Brougham should be allowed to quit the Honse^ until each 
had giv^L his word of hcmonr not to pursue the affair farther; 
and hsvmg hinted that this ondition must be enforced^ he 
ventured to request Mr. Brougham to state what meaning he 
really" intiended to convey by his language. ^^Not one word/' 
wastMJr. ^rongham^ pithy^ and, we think, proper reply to this 
suggestion. Ultimately Mr. CSanning remarked^ that it was 
under a& impression that the language employed by Mr^ 
Brou^iatn was intended to affect his -personal, and not his 
offieial' diaraeter, that he had fq^lied. tiie epithet whidi had 
given rise to ihe diseoiEBion.. I£ that imputation were denied, 
he was ready to avow tfajat^ he had been mistaken, and that his 
language eould not be justifiedi Neither the qieaker, nor soiy 
ether member of the House of Oommons,* appeaared to. think that 
Mr. Brougham had 'meant to gnre personal 'Offenee. . In factf 
Mr^ Br<n:^Uaih. ioMc^aealm andratiomdvi^eaii^' of .htt actual 
position/ JNTob (for one moisent £d he hise'his-isel&oommand. 
It had bten declared by the highest authortty that Mr. Canning 
had oommitted a- breach 'bf the rules of die Houee; andthe 
simpte question ^wvB not liiersly whether the eflbnder should be 
given into cnsfaodyvbut whether tiie saaiB step should be token 
againstMr. Bim^am, whoy at least tedmic8(lly> was iniiocent 
tiusmghbut Ihe whole affair. He^ th^efore^ plainly told the 
House, that "wbile he wa^acwaie that its power being absolute> 
it mdght otdtr him into custody, still it w<nild,:ia doing so, be 
^ihy of .a. flagrant violation of the prinoij^es of justice^ He 
even took hisadlyersary under hia protebtidn^ although certainly 
his succour was offered in equivocal form, and with latent 
^c^jn^ fer iie i*eminded the iBlouse, that ihe offensive expres- 
sion had hem flung out by Mr.'Oanning in a mamtot of 
i|hp$,^(fenjce, ;a^^^ he had heard the conclusion of the sen- 

tence which had roused his indignation^ Mr. Brougham con* 
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fessed^ too^ that in the heat of debate^ his mind was not capable 
of instantly drawing very nice distinctions in the selection of 
phrases, or of using one set of epithets as properly applicable to 
the political, and another as descriptive of the personal, character 
of any man. Nor did he deny that, when he talked of the 
conduct of Mr. Canning aa '^standing prominent in the history 
of political tergiversation,'' he applied, because he had a veiy 
strong feeling on the subject, a very strong expression, althougli 
one which certainly was not unparliamentary ; for he intended 
that it should be received by the House as applicable to the 
public and political life of Mr. Canning. He had never known 
aught of him, as a private individual, but what did him the 
highest honour ; but he reprobated the fluctuating conduct of 
Mr. Canning with reference to the settlement of the Catholic 
question, and maintained that he had a right to form an opinion 
of his motives from observing the outward visible form of his 
actions. In short, Mr. Brougham persisted in the opinion which 
he had expressed, viz., that Mr. Canning had, from impure 
motives, " truckled '^ to Lord Eldon. Mr. Secretary Peel, how- 
ever, while he considered the explanation satisfactory, assured 
the House, that the facts connected with the ministerial arrange- 
ments must have been grossly misrepresented to Mr. Brougham, 
for nothing could be more free from the implied imputation 
than the terms upon which Mr. Canning had, at that juncture 
of affairs, accepted office. Mr. Canning assured the House, 
that he should think no more of the matter ; and Mr. Brougham, 
as might have been expected from the manly generosity of his 
nature, echoed the sentiment. Personal ill-will has not, we 
firmly believe, dwelt for a single moment in Mr. Brougham's 
bosom throughout the whole of his stormy career.* 

* On the 4th of June, 1824, the Speaker brought under the notice of the 
House an assault which had been committed upon Mr. Brougham in the 
lobby of the House of Commons. Mr. Brougham, on passing along the 
lobby, had been accosted by an individual, who asked him if he was 
Mr. Brougham, to which question he answered in the affirmative, and 
immediately felt himself struck, the blows being apparently inflicted with 
a small switch. On turning round he saw a man, " with a very wild 
expression of countenance," held by the persons standing around. Mr. 
Brougham recollected to have seen tlie individual about three years before, 
and he asked him what was the matter. The individual m question^ 
Mr. Gourlay, replied, " You have betrayed me." Mr, Brougham had, 
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. This encoimter occuired in the month of April, 1828 ; but it 
was merely one of those episodes which often Yaried and ani- 
mated the dull routine of Mr. Brougham's parliamentary heavy 
work. At the very commencement of the session,^ he had, in 
the debate on the Address^' taken a rapid and searching review 
of our foreign relations, and had expressed himself with even 
more than common bitterness against the continental despots. 
He recommended English ministers to consider free states as 
the safest and most natural allies of England, while, at the same 
time, she ought to quarrel with none. Such a policy, he con- 
ceived, could not fail to guard the dignity of the Crown, to 
secure the independence of the country, and to strengthen all 
the principles which have ever been most sacred to civilized 
nations. 

We do not purpose to follow Mr. Brougham through all the 
departments of national policy, to the adjustment of which he 
cheerfully devoted his time and intellectual enei^es. The 
education of the people,' as well as the cheap and speedy 

about the time mentioned, presented a petition from Mr. Gonrlay, and had 
neither seen nor heard of nim since that time. He could only account 
for his conduct on the ground of insanity. Mr. Gourlay, he understood, 
was occasionallv deranged ; the distress which he had suffered had impaired 
his intellect. And Mr. Brougham, with his usual kindness of heart, added : 
'^It is not my wish that any steps should be taken on the occasion." 
There was no doubt about the insanity of the man. He had, according to 
Mr. Hume, been sent from Canada in a state of mental derangement. 
Fide H. P. D. (N. S.), voL xi. p. 120 ; ibid. yol. xiii. p. 161. 

» 4th February, 1823. Vide H. P. D. (N. S. ), vol. vui. p. 46. His speech 
on this occasion was subsequently published by Ridgway. 

' la his speeches on each succeeding Address to the Crown will be found 
a very good epitome of Mr. Brougham's general views on the foreign and 
domestic policy of England. Ff&, for instance, H. P. D. (N. S.), vol. xii. 
|>p« 54> 5d ; drd February, 1825. To the ^ Holy Alliance," as we hare 
seen, he bore an implacable hatred : he stigmatized the potentates as 
being •* conspirators '*^(23rd February, 1824). 

3 It was during the year 1826, that he published ** Practical Observa- 
tions upon the Education of the People." The pamphlet was dedicated to 
Dr. Birkbeck. The substance of the ** Observations" originally appeared 
in the Edinburgh Review, Vide ** Speeches," eC cet. vol. iii. pp. 103, sqq. 
Along with that production ought to be read, however, *^ Observations on 
Mr. Brougham's Bill for better providing the Means of Education," 
ei cet, Lond. 1821. The object of the writer is to show the inadequacy 
of the scheme to the attainment of the end proposed. If the reader, now- 
ever, would have the subject in all its aspects before him, he must like- 
wise consult Mr. Homei^s Remarks, prefixed to his Translation of the 
work of M. Cousin on the Schools of Holland. Vide Edinimrffh Eemew 
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administration of justiN^/ cx>iKtiiiaed to arrest iw ttttenifion. 
Not believing that "whatever is, is right/' any more tbail Pijpe 
himgelf, who spent the greater portion of his life and geaictft^ifi 
giving proofs and illnstrations to the contrary, Mr. Bgfougham, 
throughout the years 1824, 1825, and 1826, ofl^red an uaconi- 
promising opposition to the existing government. 

for January, 1838, No. 134. In proof of the deep interest which Mr. 
Brougham took in the mental and moral improvement of the working 
elafises of the oommuoity, ^nde his ^^ Address'' (delivered on the 
21st July, 1835) to the members of the Manchester Mechanics* Institution 
("Speeches," et cet, vol. iii. p. 155). Every sentence of thfs "Address** 
brea^es affection and respect towards the industrious cksaes of ihei vwct- 
mnnity. There has existed throughout the whole of Lord Brougham's 
life such a sympathy, amounting almost to an identity of tnterests, wil^ 
those classes, as eouid not fail to wi& confidence and esleean. All his 
** Addresses " of this nature were characterized by so much straightfor- 
ward frankness, by so earnest a desire to promote the real welfare of 
the people, that his auditors on such ocoasions withdrew, inspired with 
moral courage and cheerful hope. The most favourable specimen,, how- 
ever, of Lord Brougham's aptitude for addressing the students of public 
mstitutions is, perhaps, the "Inaugural Discourse'' whidi he delivered 
in the Common Hall of the Colleg;e of Glasgow (6th April, 1825), on 
the occasion of his being installed Lord Rector of that university, {viae 
** Speeches," ei cet, vol. iii. p. 181, sqq, ; or, " Inaugural Discourse,^' 
et cet, Glasgow, 1825.) Tlie "Discourse" mav likewise be seen ai»d 
compared with others of a similar kind in a small volume which appeared 
in 1839 under the title of " Inaugural Discouroes of the L^rd lUotora 
of the University of Glasgow, by John B. Ha v." The name of.Lor4 
Brougham, too, is inseparably connected witn the establishment and 
prosperity of the University of London ; an institution in which he h^ 
always tak^ a deep iateiest^. and of which he was chosen pr^si^^^t. 
As to the nature and character of this institution, vide the " Statement's, 
explanatory of the plan of education adopted, which have been fjroih 
time to time published by the Council of. the University, and especial^ 
the " Second Statement," Lond. 1828. 

* H. P. D. (N. S.), vol. ix. p. 1512 (10th July, 1823), when the th&^ 
reading of the Scottish Law Commission Bill was under discussion ; and 
with reference to the administration of justice in Ireland, ^*d« ibid, 
pp. 1255, sqq. (26th June. 1823). It was on the Ist of June, 1824^ 
that he stated his views regarding the proceedings on the trial of Smith, 
the missionary, in the colony of Demerara. Vid, H. P. D. (N. S.), vol. xi. 
pp. 961, 1294, sqq. Above aU, vide " Speech of Henry Brougham, £aq,, 
M.P., in the House of Commons, on Tuesday, 7th February, 1828^ on 
his motion that a commission should be issued to inquire into the 
defects occasioned by time and otherwise in the laws of the realm, and 
into the measures necessary for removing the same." Lond. 182& This 
speech embraces an almost unlimited number of technical details, and 
presents a solid foundation for one of the most important inquijries 
which could be instituted. This edition has the advantage of eorrectioaa 
b^ Mr. Brougham himself. Compare the "Besolution" substituted hy 
him in the adjourned debate (29th February, 1828), and which wm, 
with the assent of the GoY«xmueiit, uaaiunioiisly camridd^ 
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WtilQ engaged in i»^ankiiig and unfidding measuresi any 
tma of which might well have been considered sufficient to 
engrosB the attenticm of even a laborious and active mind, the 
entraordiiiaiy subjeet of this sketch wa^ busily engaged with his 
profemoBal duties, wbith had been gradually becoming heavier* 
Although still excluded from Court £svour and official dignity^ 
he, with unbroken spirit and buoyant heart, had hitherto pur- 
sued his rugged path through storm and shade. The clouds, 
however, were now ere long to be dispersed, and brighter days 
were about to dawn. On the 17th of February, 1827, Lord 
Idvarpool was stricken with paralysis, and at once the hetero- 
geneous materiak of which his ministry had been composed 
became apparoit. The chief man among its members was 
Mr. Canning; and on the death of Lord Iiondonderry he 
accepted office, and became ministerial leader in the House of 
Commons. The cabinet was still divided on the question oi 
Catholic emaneipation : but the majority in favour of the 
measure had been so steadily increasing, that, in the spring ^ <^ 
the year 1827, the proposed Bill was lost only by four votes. 
A crisis was obviously approaching. Accordingly, Mr. Peel, 
iipon finding that he should probably be the only minister of 
the' Crown who was likely to continue opposed to tihie Catholic 
claims, resigned, while Mr. Canning and his party remained in 
^ower. Mr. Brougham now felt that the great impediment to 
his supporting the ministry was removed by the retirement of 
Mr. Feel, to whom, at tlie same time, he idluded in terms of 
iM highest personal respect.^ With the exception of Earl Grey, 

> 6th March, 1827 ; the " Ayes " being 272, and the « Noes " 276. 
. « H. P. D. vol. xvii. p. 224 ; comp. ibid. pp. 609, 621 (3rd May, 1827). 
J£r. Roebuck truly remarks (''History of the Whig Ministry of 1830") 
that we have not yet the materials for judging correctlv of this scene of 
intrigue. The same author (vol. i. p. 26, note) mentions tnat Mr. Canning, 
at this period^ oiF«red Mr. Brougham the office of Chief Baron of the Ex- 
chequer, saying, on Mr. Brougham's declining the honour, " Why, the post 
jo# dbi)ef Baron is, you know, the half-way house to that of the Chancellor." 
" Yes/' replied Mr. Brougham, " but you deprive me of the horses which 
4»e to take me on ;" meaning that, by being a judge, he was removed from 
the House ef Commons, and so rendered powerless ; and that, by being no 
ifefiger formidable, he would be no longer favoured. It is difficult to 
tiiecoaciie this allied otfer on the part of the minister with the anti- 
•fttthy of Geor^ IV. towards Mr. Brougham. More rumours were current 
— all illustrative of the selfishnese by which politidaiu of all paitiea 
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dlt tJie ImSiAg YfhigBiMteisninei to tgupport the* hbw nmuBt^r ; 
and Mr. Btoagham; BMoioag Ahe resty adhered to die govdrnu 
ment^ prineipaHjom tlw> ground tkat^ the king aaddenly&idmg 
hamself depanved of six out^of nitae 'of his ministers^ it beoame 
ncoessuy that the offices dionld be filled np^ and that the pablio 
asfisty should be ■oommitted' to- the charge of men who were 
equal^ to the ensis — «si 'Sirgumeat which, in 1884, was most 
effectually retorted hy the' Duke of Wellington on Lord 
Brougham. The latter distinctly' stated that, although he had 
not been a party to any- arrangement with regard to office, still 
he approved of the unicm whieh had been formed between two 
parties who had been previourfy divided, and promised his 
oordial support to the- composite ministry. He hinted that, if 
he had accepted office, the ^ropo^ed arrangement might have 
been defeated; >and therefore he had voluntarily given up all 
daims to any official appointi^ent. His statement was in 
manner frank, and in sentiment perfectly manly; but the 
simple fact of Mr. Brougham avowing himself to be the cordial 
and disinterested supporter of Mr. Canning was a source of 
infinite fun to the Htouse of Commons and the country. The 
precariousness, • however, of. the benefits anticipated from the 
fiwion, under Mr.- CannStlg, of two adverse sections of poli- 
ticians, was, upon the death of that distinguished statesman, 
instantly felt. Mr. 'Brougham' withheld his confidence from 
the reconstructed ministry, and was once more thrown back 
into his native region^— 4;he rafakff of the opposition. He took 
an active part, howev^^ in public business ;* and at the com- 
mencement of the year 1829^ he gave his cordial assent to the 
Catholic Relief Bill : he considered it to be a comprehensive 
measure, such «s ought to give satisfaction to the Catholics f 
and he regarded it as '^ia proclamation sent throughout the 
king's domimons that reKgious discord should be no more.'' 

are too frequently actuated* ( Vide <' life of Lord Eldon,'* vol. iiL p. 2.) 
Mr* Brougfaam even xefcetved a patent of precedence in the year 1827. 

1 DuxiDg thifl period, no quieflaon which was of the slightest importanoe 
escaped his notice, Vtchy for esaamplef his remarks on ttie jurisdiction ia 
bankmptey (22nd May, 1827); on the repeal of the Test and C<Mrporatlon 
Acts (26th February, 1828)» ooinpaiP» 2nd May, 1828 ; on the state of the 
oommon law (29th Febniarw 1B28) ; on delays in the Court of Chancery 
(24th April, 1828). 
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Doriiig A0> eaJiy pavtof the j9bt 1880^ Mr. Bmogham sat 
mi 'tibe*. Hoase of -Oonimotis as me»bev for the borough of 
KBoreflbaroagh^^ and oontimied to enforce his views on all his 
fitroimte topics ; those especially connected with the liberty of 
the sobyect/ and the amelioration of the law.' His connection 
witb that borongh was of short duration. The political 
tftmoBjdiere was becoming more wholesome for Mr. Brougham. 
By the deadi of George lY. on the 26th of June, 1880, an 
obstacle which had long been thrown across his path, and which 
he could not surmount, was at last removed. With instinctive 
sagacily, he felt that another crisis in his public life was at hand, 

> "Borough of Knaresborough. Henry Brougham, Esq., of Hill-street, 
Berkel^y-sqiiare) in the eoanty of Mid^etex, in the room of the Bight 
Qonoui^le George Tiemey. deceased.*' L<mdon OasteUe^ Friday, 19th Feb. 
1890. Knaresborough could boast of its representatives. That borough 
had long befo» returned tor Ptoliament Mr. Hare and Lord John Town* 
ah0nd7"4neii eminent for their abilities and aecomplishments ; and who had, 
in the persons of Mr. Tierney and Mr. Brougham, certainly no unworthy 
SD^eessors. 

,M» had hitherto represented Winchelsea, a borongh subject to the 
influence of the Marquis of Cleveland, by whom, indeed, Mr. Brougham 
was returned. The vote, however, which he, on the 4th of February, 1830, 
gfire in the House of Commons on the Address in answer to the Kin^s 
Speech, set him in direct opposition to his patron, who had thrown his 
influence Into the scale of the existing government. In the mean time, 
Mr* Tieroey, th» member for Knaresborough, died ; and Mr. Brougham, 
retiring from Winchelsea, found refuge in Knaresborough under the wing 
of'thfe X)nke of Devonshire. 

:• £9r tlMfinfixvea by which two sections of the Whig party were, at this 
period, several^ actuated, vide Roebuck's '^ Hist, of toe Whig Ministry of 
iiB30,** V<51. i. pp. 136. sqq. 

^ He.4lvocated^ the removal of the. Jewish disabilities. H. P. D. (N.&X 
vol. xxiv. pp, QQJ.sqq. (17th May, 1830). 

''*' A<limniBi*ati9ii of justice in the colonies (23rd July, 1830) ; defence of 
tlM law CMnauBsion^ ibid. pp. 1172, 1188 ; as to arrangements connected 
with thC; circuits, mde H. P, D. (N.S.), vol. xxv. p. 290; on the subject of. 
S!&f(m Judlcatiife, ibid. pp. 1145, n4iB ; oh which occasion he remarked 
Itet hc>fett h^Uy flatteved allying been selected to present a petition by 
S9^ distmguisbe4 » body as the Facult:^ of Advocates .(21st May, 1830). 

in mustr&tion of ^e state of parties', and the political action of Mr. 
BroughAO at tiiis peiibd^ ifkhf Roebnek^s ^* History of the Whig Ministry 
of 183(^" vol. i. pp. 250, sqq. ; and conipare a pamphlet which appeared 
about ^ie time of the death of George iVt, under the title of ^ The Country 
withoni-aiGt)V«lrni]teiit;^'' the obje<&t of the writer being to persuade the 
Btfke of WelHtfgtom that he must either strengthen his ministry from the 
tfj^per ralnkB of the Whigs^ or cease to hold the reins of government. 
Several |»olitic^ pamphlets^ were, during that crisb in public aflairs^ issued 
frotn 'the press ; and two of these were ascribed to the pen of Mr. Brougham, 
ntfe^ The Result of the Pamphlets; or, What the Duke of WellingtoB 
has to look to.'* Lond. 1830. 
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and he prepared to aasutoe, if posisible^ stwii « positfam as might 

by its intrinsic honotir^ as well as bj many collateral ad^rantagca^ 
justify him in demanding the official dignity to irhieh he noW 
obvionsly aspired. Mr. Brougham aeoord&ngiy veMdved'^to 
ccmtest, on liberal piinci]^les> the gr«at -eounty of'Yotio< ^Thib 
moist reaaoiHtble objeeti^ms to bis' chittU irefe> that tie had-tm 
connection whatever with the county^ and that hk ptofessioiitti 
ervx^oeO^kms might etoetadially interfere with the effecti^ discha^^ 
of his duties to so large and important* a constituency. '-AH 
scruples^ howerer^ soon vanished before his pre^emjnient. takiltxd 
and unparalleled enei^ his fidelity to tive leattoei of f reedom, 
and the love which he bore to the people of England. On the 
^rd of June, 1830^ a meeting of the libersd party was held at 
York, and a resolntion adopted, in which was embodied ati 
invitation to Mr. Brougham to take the field as a candidate 
fi^r the representation of the county. Hints were even dropped 
that, to enhtoce his triumph, their favourite should be returned- 
without personal expense being incurred by him. This sugges- 
tion, however, it is only fair to say, did not originate with 
Mr. Brougham.! On the 26th of July he issued an address to 
the freeholders of Yorkshire.* All the antecedents to In^ 
triumph wefe fliatterihg to him. The imipressibn pttwittcfed by 
the spirit which prevailed in the meeting at Yo&i strbngthened 
by the insult of an interyiew whifch* he had with » depulfei*»oa 
from the West Riding, left him no doubt that *'the liighest 
honour Mrhich a mabjeot of these realms. could receive firom the 
hands of his fellow-citiaens wtis about to be conferred upon him 
unsoli«ted; for he had neither written nor spoken on the 
subject to a single person connected with that vast comity.'* 
Such was his own language. He concealed not Ins exultation 
at the prospect before him: on the contrary, he avowed his 
delight at the boundless prospect of honour and usefuln^js 
which opened before him when once he reached the commanding 
eminence then in view. N(M' can there be tte slightest dou^ 
that the invitation from Yoorkshire, resting;, as it did rest, spte^y 
on the merits of Mr. Brougham, >vas a glorious homage paid to 

1 Vide the !Itfnes for 2eth July, 18S0. ' 
» Vide the TiiHes for 29th July, 1630, 
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piibliomtitei; totaksl8^.mdii8ti|7> and pateiotiwa; fevh^WM 
faiQiwa lottbe efectors onljr bjthis devQiiDu to cinl aad rdigioM 
Iiliert}V| byihisioLeftiiiigmshaUE bfttred to alaveryj under whsA-^ 
ever namait mi^.be y/eilod, imd. #f whiutever raee it might be 
^a cnne.. / He promieed to rost Duot from hia. laboava until aU 
0iista;.tiroifetdisqp^ned Ihomi tho'egreS' of the igoiMwit, aad tba 
dbaitt»jtad .diqpped finom the limbe of the Awre.- He subae* 
qoently itddfeiBBed the eleoton at Leeds and at Huddec^field, aikd 
oat neither ^oecaaicA did bebetp^r aajFtbing approachii^ to bask- 
foteesa^ . irfaile he oalai^d on the prodigiooa exXmt of his 
lab«iiLia and the spotless purity of his motives, He renainded 
allttliat thei lif st vote whi^h he had given in the House of 
Gotnmdaa was in &¥Our of the liberty of the press, and the last^ 
down,. to that.paioda had been for the abolition of negro 
ab^^';:^ and thatitheaitire interyal had been filled by ssealous 
spetefches and.stieady votes on behalf of the rights, the interests, 
and thot^vili^es of his feUow**subjeets« Mr. Brougham met 
wifit..A ^^Ddial reception . throughout the county. On the 
drd/ of; . August the ele<^ion began; and he harangued the 
o\eQixM,i(m the uwal tiopic^a — on his unabated devotion to the 
{ortnea^les' which he had always held sacred, from which no 
kfeoptatipnit in bis p^Utioal or profesaional capacity had moved 
hmii^d from the open assertion of which the fio^nof a court 
mvMkinp^ scare him, Mr» Brougham was returned as one of 
th^ nmmbqrB for Yor]u»hire ; ^ he stood seopnd on the poll. 
.iConsoious of the proud position to which he had been 
elevated, Mr« Brougham most have been impatient for th^ 
Cloning of the first Parliament in the reign of King Wil* 
lism lY. Within a few days after the commencement of the 
session he made his famous attack ' upon the Duke of Welling^ 

^ On Idth July, ia9a 

^,2 *^ Members returned to serve in Parliament — Ebor, York County: 
The Ri. Hon. George William Frederick Howard, of Castle Howard, in tne 
Maid Odittttty of York, commonly cabled Lotd Viscount Morpeth; Henry 
'^ ' ""^ ' ' ' * Westmoreland, £90. ; the Hon. 

I said county ; Richard Be- 




tty, ifisq/' London Ganette, fofr 1830^ part ii. 
The: " ' 



^ y^^ ; 26th. August, 1830. The numbers for the candidates : ^ 
were, — ^for Lord Morpeth, 1,464 ; for Mr. Brougham, 1,296 ; for iftr. Dun- 
combe, 1,123 ; for Mf, BeihsU, 1,064; fcnr Jttr. Stapylton, d4. 
» 8th Novfflaber, 1830. Vide H.P. D^3rd wr. roi. i. pp. 277, 278- 
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ton; who^ he lamented in language of keen sarcasm^ had 
rendered himself^ by his declaration against every species of 
reform^ so unpopular^ that he considered it prudent not to 
venture into the heart of the city of London.^ Among other 
topics^ which^ from day to day^ attracted' the attention of 
Mr. Brougham^ he had taken the earliest opportunity (2nd of 
November^ 1830) of giving notice that he intended^ on that day 
fortnight^ to call the attention of the House of Commons to the 
question of Parliamentary Reform. On the 15th of November, 
however, the ministry was left in a minority on the Civil List ; 
and, on the day following — ^being the day which had been 
appointed for Mr, Brougham^s motion-— Sir Robert Fed an- 
nounced to the House that all the members of the government 
considered themselves as holding office only until their successors 
should be appointed. Mr. Brougham appears to have beeuj^ at 
that juncture, in an extremely equivocal position; for, after 
having, on the 16th of November, expressed his reluctance to 
have the discussion of Parliamentry Reform postponed, and 
having openly declared that no change in the administration 
could by any possibility affect him, he, on the. 22nd of the same 
month, entered the House of Lords, under the administration 
of Earl Grey, as Baron Brougham and Vaux,' and as Lord 
High Chancellor of England. 

^ London was at that period in a state of great excitement : we allude to 
the occasion when the King had heen advised to decline fulfilling a promise 
which he had given to dine with the Lord Mayor on the 9th of November. 

^ For example, the state of public business in the House of Commons. 
H. P. D. 3rd ser. vol. i. p. 6 ; comp. ibid. p. 132 (3rd November, 1830), and 

1). 265 ; the Local Jurisdiction Bill, ibid. pp. 359, 362, 363 ; breach of privi- 
ege (10th November), p. 360 ; the Civil List, ibid. p. 454. 

* The family of Vaux derived its name from a district in Normandy, its 
original seat. At a period so early as the year 794 a branch of the Yaux's 
is found in Provence. Harold de Vaux, lord of Vau, in Normandy, having, 
for religious purposes, conferred his seignory upon the abbey of the Holy 
Trinity, at Caen, settled along with his three sons in England ; and in 
tracing the descendants from the youngest of these sons, we meet with 
Jane v aux, who, in the year 1553, married Thomas Brougham, the lineal 
ancestor of Lord Brougham. Another alliance appears to have been formed 
between the family of Vaux and that of Brougham ; for, about the begin- 
ning of the eighteenth century, Peter Brougham married Elizabeth, daughter 
and co-heiress of Christopher Richmond, Esq., of Highhead Castle, in the 
county of Cumberland, and this Christopher was grandson and heir of 
John Vaux, of Catterlia, through his mother Mabel Vaux. {Vide ^' Burke's 
Diet, of Peerages. Extinct^ &c./* sub voce ** Vaux.") The motto of Lord 
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' " *th6 p^^od cbmprised between the montli of November, 1830^ 
and tte montli of November, 1834, is that during which the 
public ajipearaiicei of Lord Brougham reflected upon him less 
irfe^t tlian te cdhirived' to secure throughout the preceding or 
s^dbiSfe'^felit stages bf his career, bf his great capacity for the 
rapid acquisition of knowledge tliere can be no doubt. The 
j^kdfe which; we think, fell for a time over his hitherto bright 
pith, was' thrown across it, not so much from ignorance of 
riianj^ doctrines of equity, or the practice of the Court of 
Cfiancefy^ as from the temper and tone which he occasionally 
SLSsiimed, and which some men ventured to think originated in 
BSs cohscidusness of the superiority, within their own particular 
sphere, of more than one of the eminent counsel who were, 
fiom dfty to day and from hour to hour, watching and com- 
i6etitin^ npbh the doctrines laid down by him, as well as the 
l5c61mical proceedings sanctioned or condemned by him.* The 
law, it lias often been remarked, is a jealous mistress ; audit 
inay fairly be questioned whether the multifarious occupations 
of Lord Brougham in other fields of literature and science could 
lie compatible with the successful cultivation of that department 
of jurisprudence, which it was his duty, in the discharge of 
KSs liigh judicial ftinctions, to administer. At the same time, 
it must be admitted, that men thoroughly conversant with the 
law of real prop»ty, and wifli the rul^ of practice, felt pleasure 
in addressing Lord Brougham as a judge. His kindly disposi- 
tion^ with one lamentable exception, beamed forth on all occa- 

Brougham, Pro rege^ lege, grege, has been long borne bv the fEonily. It is 
to be seen in an old apturtment at Brougham HaU^ of tne age of filisabeth. 
It can scarcely be necessary, we should think, to remind any of our readers 
of the witticism suggested by this motto in allusion to Lord Brougham's 
supposed democratic tendendes : Pro rege, lege grege. liever was there a 
happier substitutipn ^a verb for a noun. 

It was rumoured {Vide Law Quarterly jUag. vol. v. pp. 253, 254) that he 
spumed the office of Attomey-GeAeral; ano( most assuredly a man who 
nad so long and successfully led his party was entitled to reject the offer 
df any subordinate office. We have somewhere read that the rightful heir 
to the throne of his " Magnificent Majesty*the King of Siam," was, abo^t 
the year 18S1, his Highness Prince Momf^oi, which, bein^ interpreted, 
qiffnifies Prince of Heav^, Junior — a position in the Whig mythology 
yhicli Mr. Brougham had no ambition to occupy. 

* ''The expectation ef the Bar,". said Mr. I^ynch, "was very great ; and 
fio,^ alaa ! baa. been the disappointment." *^ Hia judicial demeanour," said 
anotner, *is a perpetual counterfeit of the Great Seal." 
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ea^^ Mrliibh Happened t^ be \hSf^ <^iMdett4ti{m> ^v«i^e'^'ci6ii-r 
spicudtis. He ]^flb6d66d ift! a ir^M*k4ble d^^gi^ the iieal^y 
ii%iclL he iSmBtH aadribed tb lidrd lijmdhtu^j tbat of '' i^^ti^ 
&is htit, tbWmg away tW btt^k/ tod' getting ml tite k^md'^ 
llts 'judg^«f!fr^ ntwe the resutt of Much thdug&ty tihd *wiM 
giner^Uy, in r^pecta! ksfeai^mmi a'otd atj^k^plrepar^d' wi<h ^e^ 

V^eA'^e^ A^diibjSi^of JyiM TSfkki6ie i&, j^hft^; tgLOt'ina^pH^ 
tit^ib Ms otmV'^bese^'^biiviiJiiet^er beeii<ebargedwitli(^a;W(i^ 
j^tctbl^ tbe In^nritid^e 01!^ of Mil XLOtbeitig^ master^ th^ 
<Mhi«^ practice ef Jtte €daH.V< He bad; no dotibl> ieaiol 
excellent treatises^ in which fO^ «ii^)0«aded the'^pi^d^aflr of 
^t^r^ te'im»niMeify4ni»^^l»ii^i^'tlia'pi«Uc^ 
^iai)M<>f t^ doci^^CHiv Xioird Bvto^iofirliai^jmady'yoalr^^^ 
W6^ye^li£te to Bi^/rea4 "^^^Koitii^^ Boobofi'Bdmbs^^' bti« leven 
liew^dvi^kdnk from coadtictas^, o^ <^Q MiAk of ^ucbkfi^^ 
ieQge^ the AegQ* of SebiUiiopoK i Eitreil- tbe^rjdAges! of th& Ctov^ 
tf'S^fesldii in Seotland^irho^'opinions w^reJoqcsttichiaHy bronglit 
unde;^ tbe notice of Lord j^MWi^mm in the diM«Bsi<ai'df a^^pdate; 
t^reascflli to Qomplain <^ the ^hcuptiiiBss/«f toiie imdthar^^ 
fjf fi^t ifiHk wbio^ allnsioiij inuPUfadOrtO'iheiapl; and; ni^ttrk^ 
tftacndifig 1^' faithfid attentkiniiUMdiihe tuiifQimfy'i^ 
U|Km thia' 'branch of his ju£cial 4titi6s^ there was ai'«t)adie4 
^sparagoment iof tSie opmioas of. 1^' late I^ird J«uitioe>-G^eftt 
Sb^lej Otfthe one hand/ atid on^e other> a maidced pttrtialit^ 
f^r^AO'^dpinietw of' iii» iWMgSmja.^^ of [Ldsrd 

Lord. Bacon^ in one of his Essays, slyly remarks that 
;?|^ gradual rising to t]b^ pimwicje , of promotion is by a windiiig 
I.' '. ' . .. ' . i . ...:.• . : ' .. ■ 1 

> ^ Fu^^QuiMll and M;)rlne) Bep. toIw ii f Mylne and Keeo^ Bap;pa9t&n) 
c^iSeUct CaMs •dackjed by LbrdBtougkam in iiie Court of Cfaanoery in Urn 
ymn 1889^ 18d4^ «dvted i^win hid' Loxdidiip's JISS.^ by GhailesPai^tda 
dooper, EBs.y'BmUter-atr*Ifaw/183i!;.'* Xhis woilt fiiiled to svjMTsedelSiA 
IBaporto gf vfl^dna and Kten^ . « 

s Fide ^The Speeches of the Bight IHcm. Lord Enkme, at the Bar. and 
inParliament, with a Pr^fatqry^Meflaoiy \^ t}ie. Rigtli jBJon^i^d Brougham/' 
1847 ; particularly the ]M[emoir« p. xx« .' • j 

• Ffoe the case of Maxwell ^nd Co. appeltiuts, t». Steevison and Co. 
respondents (4th A|>rily 1831) ; Coinp, Latd Q..3/a^, yoL vii, p. 232. 



his Profimsmhmd P^p^fjmwi^^ Career. 49 

IkairaC stavrft : iiiw^Hom .ivew% [it ia g^^ to jaclb^rf to qim 
porty wW0 ft mw.ia.cUDibuig^ifo bowqij Mid to r94u^ })WS€^ 
to A bolanee whim }»e hM uttaineditbeiswiq/' Tba former B^ 
(tf i^ wildly a^o)Utioa.:l40rd; Afoiigbao^ ,«p9P thewb^, 
f^9oepibed : to thd.laitter. portion off it He ttvrne^ a4eftfe?prj foi^ 
down to tto present bpnr^ he hi^' Bot snooeededio. ^redwnog 
himseV^t^ a^iMwee/^ t Wllile eittiiig na CbwceU^pr at^ the heq4 
ef thQ'dwirt^jQf fi<iuit]{^ ;(Matber wo^hia knowledge su(d?i Aa to 
OQwntf^idthefeoiifideaiPM;^ ftf.tfae>iBaF^iioi!(.iraa hiaiMOKier sw^ 
a^ to cqnoili^fe favour ou ittdulgienpe iqc hi^.defefltB- T^ 
iM^iiiig oliimpeotj hoipey^er^iwhieh tbe nuemhera^ tb9 Sn^al^ 
Ti^mt die^r&dljr %iid irfiQoat inMlnctiYely AOcovd to thei^dg^ 9C 
th^landipmvc^hiaiiBstiahietd, aitd/li^thcM ov tiwo 9XQqptiqai|> 
1f:e:%ia3e89iye<^ilmicef;Qliiaedhia pndsiii'' 
..But timh»vpMt>{^!^nBl«f^ 

^bei^^ltovd B]!migb«ta imi^vted into 'their heveditaitj laseipil^ 
%i:Mfmt tad'Mhieh they I weDe fz)tri]y nnaccnatoined^. ^tfa» 
o^^ion not./iAi&eqate% was litel to the dignity of tbf 
gfieek^tof thoLilA^uae o£ Lorda^ He was^for a titne^ thd 
I^hmael <tf .the poen^; '^» wild tnaa; hia hand bang 
i^M^at eiv^y nan^ and erevy ntan^ hand againat him»^ 
Befate^^xHtum, wehave hmrd^ia admitted to an offiee in th^ 
ISfe&deyaniSocietjr^.the queation it put, ^^ If you ahotuld findanyt 
tibis^you diflapprore of i&our nanagemfittt ordiaeipUnei^ wJU 
yott^quietlyifeave the body, and not bgltate?'' Noifi liord 
|Bro0«^ha«n^ knowing that ^ Ziorde. ase jfiar from j^eing Me A<^ 
diato^waa not incHndl i1)o yifeddi'tairit. dhedijenoe^ otf aubmit «0 
gesiPtAexejeotikxK ; and. accehrdht^yiMi ^asieiLpnaed ftQith^^necBsm^ 
of encountering^ by turns, the high-toned pride of LondondeiSty;? 

» r«f. H.P.D.Srd s^r. vol. iij. pp, 1704, sqq. (20t}i April, J83X) : vi^ 
ikii^ aiioth«ri!liildish BO[ttkl»ble betWeeti'l^'saiae Yt'o'ble pbrsdn&ges (14 Sep- 
tember, 1881). Lord Brougham having painted Don Miguel as being 
^yiaj^xxv^ilV^ neiia« teetsiu^/^njeqnei&vdmi^'neo DilTbiDimiiiJnit^te intisius 
ftDdmal uHnm c6gitari i»otttty'' ei a6$, (flcL aldo J^s ijpeedh ia the Himsb 
o£iiMxxBxmB on th^ lat^Wne^ ISSd^inlwhichhe'waB^wlsLle^rdvie^lttg foxfigii 
«fiSa4t% TCirjrHsereireian Donr/ Migkieljf,.lhai>f«n|UiB. c£ :Loiid6ndM!li:^,-'V^gvdt- 
ting that he could not pretend to the scholarship of iheOhanbeltofy desarfbfeil 
liKh)K^hi|iintherlto^dgodf fiU^illica]^ T' 

. .' . ^ -i ^ tt^^ ^QiY^ I3fe6tri36 ttiisnanfeW world ' * ' 

like a Colpssus^ ap4 We p*ity mep. ' ; ' 
Walk under his hn^e, leg^ and p^ep at)out ^ '\ 
To find oursiftlves dishonourable graverf.*^ * ' 
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the stingiBg aoerbitj of Wynfori,^ or the direct thniots of the 

mild and pious Henry of Exeter ; * and in such conflicts^ every 

one who saw him was apt to exclaim : — 

«^ * • * * • Quantus 
In clypeum assnrgat, quo turbine torqueat hastam. 

His change of fortune^ indeed^ removed him not^ for a single 

He likewise esroressed his 'belief that Lord Brougham had been introduced 
to the Upper House for the express purpose of assistins; those who, when ^ 
confounded, wished to be silent — an assertion which Lord Holland declared 
to be extremely irregular; whereupon the Marquis of Londonderry 
reminded the Blouse of the noble and learned lord having once spoken of 
braying his (the Marquis of Londonderry's) head in a mortar, and expressed 
his bebef that it would be a great blessing to the constitution if the noble 
and learned lord would allow himself to be brayed in a mortar first. A 
similar scene occurred on the 21st of Apnl, 1834 (H. P. D. 3rd ser. vol. xxll. 
pp. 1003^ ^9^')9 between the Marquis of Salisbury and Lord Brougham. 
The former noble lord, having ri^n to order, was flatly told by the Chan« 
Qellor that " it would be a good rule if noble lords, before they called others 
to order, would but condescend to catch a glimpse-Hsome faint glimmer of 
the meaning of those they iiitemipted." The Duke of Wellington, too, 
was innocently entangled in the meshes of this quarrel ; but he extricated 
himself in his usual direct, pithy way. Lord Brougham had alluded to his 
Grace as being gnilty of making second speeches ; the latter rose and said^ 
" I never did : I deny tJie statement of the noble and learned lord." " It 
does not follow," continued the Chancellor, ** that, because the noble Duke 
denies what I say, he is not gaiity of it." The Duke reiterated his con- 
tradiction, and the Marquis of Londonderry reprobated the discourteous 
conduct of the Chancellor. 

' ^ Lord Brougham appeared to take speoial ddight in tormenting Lord 
Wynford, who, even as Mr. Seijeant Best^ was never remarkable for long- 
suffering patience. He was hot and hasty on the Bench, and extreme^ 
cross-grained in the House of Lords : 

** I do not know, a man I prize above 
Siccus Dentaius-^yet he's a crabbed man." 
' We decline to extend this note by recording these ebullitions of petu- 
lance, ride H. P. D. 3rd Jer. vol. xix. pp. 367, 368 (9th July, 1888), when 
Lord Wynford complained of Lovd Brougham having auuded to '^an 
inaccuracy which would have done honour to the late Chief Justice of tho 
Common Fleas." Compare another scene between the same parties 
(16th May, 1834). 

^ FiieH.P.D.3rd ser. vol. xxiv. pp. 286, 286: compare pp. 290 and 
298, sq^, where the Bishop of Exeter explains. The Lord Chancellor, 
complained of the too frequent and offensive introduction of the name of 
the Supreme Being in the discussion of the Church of Ireland Commis- 
sion ; but no one was more apt than Lord Brougham himself to introduce 
irreverently in his speeches a set form of exclamation, such as " Good 
God!" "Good heavens!" 

We may be allowed to add, that Lord Brougham betrayed a bad taste, 
when he, without the slightest provocation, contrasted the Duke of Cum- 
berland, as being " illustrious " by courtesy of the House of Lords, with 
the Duke of Wellington, who was " illustrious " by his Actions. Vide 
H. P. D.3rd ser. vol. xx. p. 690 (Uth August^ 1833). 
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^eek, £kibi the timioil of political leud and battle. The shafts 
of the enemy followed him in his retreat. A serene tiranalatkm 
of such a man to a higher sphere must hare been considered an 
anomaly in the moral world; but now exalted, he, in a mood of 
tranquil self-satis&ction, listened to and looked back upon the 
tempest through which he had triumphantly passed, and almost 
loathed the earth-bom vapours which he had left far behind. 
Scarcely had he begun to feel himself warm on the woolsack, 
when he discovered that for him it was not to be a bed of roses. 
Thorns sprung up on every side, and repose there was none. 

While we admit that consistency is the only available test of 
honest conviction, the attempt to fasten upon Lord Brougham a 
charge of gross inconsistency, if not of systematic hypocrisy, 
was at once ungenerous and absurd; and although certainly 
Mr. Croker would not, as Sir James Mackintosh seemed to 
imagine, have shrunk from an open and manly exposition of his 
views in the presence of the party whose conduct he arraigned, 
he nevertheless failed to establish, through the medium of 
vituperation and contemptuous sneers, a case of grave impro* 
pciety against [the Lord Chancellor. The story may be told in 
few words. Mr. Spring Rice having moved * that a new writ 
should be isiraed for .Kjoaresborough, which had, in consequence 
of Mr. Brougham^s return for the county of York, ceased to be 
represented in Parliament, Mr. Croker reminded the House of 
certain declarations ^hich it waa^ not without reason, alleged, 
had been publicly made by "the learned gentleman,'^ with 
reference to the impossibility of his being one of a ministxy 
which he well knew was, at tiie very time, in process of forma- 
tion,; and, in spite of Lord Brougham's subsequent denial, 
there cannot be a shadow of doubt that words to that, or very 
nearly that effect, actually fell from his lips. Mr. Croker^ 
therefore, charged the Lord Chancellor with having been guilty 
q{ "shuffling'' intrigue, and, mordizing upon the value of 
character to public men^ as being part of the wealth of England, 
he impressed upon the Commons the absolute necessity that the 
iAtegrity of the "keeper of the king's conscience" should be 
above all suspicion, and that his conduct and motives of action 
> 23rd Noyexntey 1830; H. P. D. drd ser. vol. i. p. 636. 
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ought to be fair aB\d imclQuded J)efore (;lie^e of^tbeworM* 
He tlien alluded to language wluch bad been reported in tba* 
newspapers^ ^ tod which amounted to a positive annquiicement^ 
on the part of Mr. Brougham^ that, if returned for YortahWj 
he should accept no office whatever, and would prefer the service 
of the people to the possession of power. Another cpunit ip,.: 
Mr. Croker's indictment was, that the House of Commons ha^? 
not been treated with due respect, inasmuch as the Ch*neellwi 
had not seized the first oppoartunityr of informing the House 
that he had accepted an office, which preclude^ the posv»ibiUl7 pf 
redeeming certain pledges which he had .given, respecting two ^ 
questions of vital importance tg. the conw?^uj^i^js And aoti9es fiwr . 
the discussion of which still stood on ,tl;le.pTd^J^bQok <pf ,th^i 
House of Commons. Mr. Croker was, perfeotly right iniooi^'^: 
demning and taunting a ministry whic^ cp^ b? ilP^uencedibyAny * 
menaces, or indirect hints of jpengeance^. which' Mr ► Brougham, 
while working for his. own interests and aaa^rting his just ^ 
claims, may have skilfully thrQwn out. Hi^ declarations were^ 
simply, as Mr. Croker himseM suggested an4 s^^ied to believe, 
intended to spur on the lazy gra-tifude of the First Lord oS. thet 
Treasury; and the notion that Mr* Brougham,, or any oth^^ 
sane man, would spontaneousiiy and sauciiy have. pushed aaid^ 
from him the Great. $ea]., when offered/ ijs qijute chimerical. 
His statements may, jperh^ps, have been too general and som€»* . 
what unguarded; but they wepe ^uchas^ under all the qircupin 
stances, called neither for the aavagp reprobatKWi of Mr. Croker, 
nor the impotent apojogy of Sip, James JMLaokintosh, 'nor the, 
eloquent adulation of MrvMJ^cauh^^ nor the. whining qorrobo* 
ration of Lord Lev^son^Gcfwer*. J{is de^n^e might have beew 
safely left to Lord Brougham himself* T^^ days afterifards.f • 
he summarily disposed of the aUegation^i ^^inst him-, as beijag . 
misrepresentations. He distinptly denied that he had on any . 
occasion stated^ as his intenticii\,.that he would not sever him- 
self from the constituency of XpAshirei' but, at the same timej. 
he admitted that he. had npve^ Qcaite^pJ^t^d the possibility of 
his being persuaded to quit the high, positipni to which this fifee*". 

' The Morning Chronicle^ among others. 

» 26th November, 1839;^ H« P.BtStei.BeX. vol. i. pp. 673, sqq. 
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bbia^^liyd'^le^ifted'^tiiin';' !^^^ biie, be {>t)teryed, could bavei 
bci^-xii6^ ^^i^hiiAed tha^ bef Mms^ was at his; appointment to 
tfi^ Oi^efaffSetf^ and lie solfenitLly avowed that^ ipi accepting his 
high 'office, he h^'Hot h^en dazzled by the' gew-gaw splendour 
^i^b'"«<«iWimd^ it/btlt rolely inlluenced by a hope that, 
kftowihg'hlihiesty'and'cotislstency to be kbsolute necessities ia 
Uhft iiatlu^;li^k^ht;'iii'the new field which opened up in pros- 
pect befelr^ him; hate enlai^ed opportunities of serving his 
kin^ 'feind 'his cbuntty. Lord Brougham^s vindication of his 
lang^iuig^' and acts was linaflSbcted^ calm^ and dignified. His tem- 
p^raft^tttid subdued tdne, however, was, as we have seen, erelong 
eicch^ged, as much probably iii consequence of the constant 
prdvobatibn >Hiieh he received, as from his own inherent foibles, 
f(Mf<aPfitr leas candfiatoiy sjpirit; and yet in the war of words 
he^'«i6ver seemed to ibel that he was out of order or out of 
teift^£.' fA)rd' Brougham; like Bottom, could ''roar you as 
g^tily 1^ aaay sutJkSng doVe;" but, in point of fact, the French 
jflpK^v^b, ilvaui mietup plier'^ut derompre, was no article in the 
creed' of the Lord dnuicellor. Break him, his foes might; 
bet^ Miia, they could not. We do not write at random when 
i9fQ>^kptt^ an oj^iklion that LoM Brougham was, from the period 
^^nf>h(» fimtiappeared as Lord Qiancellor, too apt to disregard 
i^lfikJdei§M^yi;h6'c6tiventional: usages of the House of Peers, 
axtd^ld^ io^f^'lh^e eircumispect gravity, which is always becoming 
in^(tt''^^^t(bfic * ikan; ofecbpying so prominent and responsible a 
pdiSttdii^ ihfe' Stai^- He Wns perfectly right in clearing his 
jtififeiat ehilrticter'fhnn any misrq[)resentation8 which had been 
dfddiklbeA Ms^eting iSi& mode in which he disposed of Scotch 
App6al>ea«es J *», in doin^ so, he not* only vindicated himself, 
bul^\lf held i^e ?espectM consideration due to the judges of the 
QSrttft^rfSifeBstohlii Sco«ktta.i It had been rumoured that in 
niQ»lyiall^1the Scotch appeals carried before the House of Lords, 
sub»^tt«n%^«)i Lord Bfeujg^hani'ii acceiisidn' to the Seals, the 
deetei^m^'of th^ Oouirt' bdow had been reversed, ^s state- 
ihBiit^lie^isiMBddjAfpi^ Be an lerror. ' Still less do we 
tMd£ 'iJdrd 'iAtbUgha^kd etilpUile in^V^ distributioU of the 



4^ ' Ikn^iWdUfflfak'^m-Vh^ '^^' 

jtethm%6 attexAed Ho his Titgh' office":'' (fii'*ikib'''diidj%xfp'iif 
dispensing his ^ f atate^; lie took' cafei^ 1)6 juirt' VlfilS ife'SWaT 
^enerouia t Aevei^'did hel'^&drifi(5^ to feafl^nes^ oi* "privritt pi*ef-' 
dilectibiis ' the^ pttblife Vreal ; ' and * in' \he very ' fetr ' mstandesT 'HP 
which h6' yielded H;o frfettSaiip^bl- affefcfibn;ho' dn« 6btH?K»y' 
that there -wa^ a^lf pT^|)oi4;f6n Tiel^eto" i!h6^ihti6lle<H qnaliS!^ 
of i^e recij^i^nt afid t*e''^ft.<^ "'lt'ihust'116 kHow^, too, «<^%ft^' 
displayed 'mdeiktigatJle-ltidusrt^ Hht di^iArg&bf Ui'^id^ 
duties.' ' He eoiild' boslsrt thaf he ntasr the 6i^tlidrd'Clianeell8r 
who^frodi tfn^an&ioiis';desi^e -to ^t rfffldf^iWeai^s^MIKis^tettrt^ 
heia'attings -on 'Gfood^Jiiday and-^^iVe*' Mottday^WHSft^tytih^l^ 
m^n*%ei*e Tfestin'g «^frbm^ tliti^ajlbod¥S'%nd'JedJ6ying-tt Hrtftf 
reMi^t?6h '*tei- Brfiinifts. ^^Deeply^^^^MBW if 4ie^'-VaW«'**^ 
timey'h^eiiBeaTolireffto Blaster 'ad'qtdckJj^'as Mpo4siblijr'be*ld^^ 
the i^; ihefiij^ of-eacff dAsfe, to' i1t%fe-'^6tefeti4d'^ Mjl'miti^^; 
imd M ii^et faifed^*6 attdii Ms ol^etft/ '^'chefcleA^MiB^ 
6t titmfece^Mf iong^ W^ttSsrf W cAiateeJ, '^fl'^^JlA'gAWjr *b'rttVe 
to g6 flrfotfgh Wach Wifk wMin a'eeirfpakflvay fe*if ^«]^ed^ 
time> Btit all the^-Kigih' Jj^rsonal qu8flfifti§s^an*ljiidiiial yi«?a«i^ 
conld he h6 vaMaj^gyif^ StfitTng k**aefeai$cegeheta!^t*«fttti* 
arid'immembrfkl nsage in ^the'neglect ^; or eirfeii triffiiig with? 
His'dtttitw ster Sp'eafkerdf thfe ff 6u«e \5f Lords*' or exposing hittii-' 
self 'to the eHarge, foolish though' ft -was, of feeing th^'Mu^fi? 
gdard.^ '-The'Iioia Chafifcdlor lianhg> 'With'tiiore thkri^'UdtttfT 
solemnity, rebuked a LieutenantWoodiJocky'vrhtJhad imitei W 

.\,Vide H. p. D» 3rd ser. vol. ii. p. 1296; 17th December 1830. . , 
* Vide-** K Refutation of the CaltimnieB against the Loi-'d CAanciiflii*/ 
QOitaiiluBd fin tfafi last number ofrthe Q^witrlyiRemt^^ tib an ivrlicleitpfflQb (te 
pamphlet entitle, * The Bjeform Ministry and the Reformed ]?arJiamenjL' " 
by 'Charles Purtoh Cbopei',"Es^.', '4th edit. 1834," and c'onsult^dlsA, ai'V 
«i&tt»i'i<)f'30i«iise,(th« eiftborate, andj in ospim oeapeK^^a^k^ 9xA^ bseitei) 
'^^^Mmrterf^Mepim^^ohX P^2^7., It. is heyend all ^Qubt .tb»t.lhe, 
Lora Cnafhceiror had, M th'e ai-rangemfents referred to,' taken carfe of niS^ 
4^1tl^8kLa2t>aild r«l«tiredntev««l)B ; jytt, aftaf a dispxcBmaids ^saaAnM^fd 
%{£jifts, w^ feel, tjbu9jttn9tljii>g.ma,tej;ial4y ^^ct^ig.thfi^pwriiiXrQi^ 
i^ough^pi's motives can be detected in the thahges wnicn nfe nro- 
')Wfa«fihdr = feui;h:^uui^ m^m pfudent, 'sikffieietttly madw^^'^nlr* 

^j?ftrt^iy.s?9c©f^^ul^^ a? totf^Hy.,4iff?r:«o,^:qw^iop, ,wiiic^.it,jp,^pi9w 

pose to discuss, . • 



^-^ r*fe H. P. IK Si-d ser.* vdl; M. pp; 487; '^. (17*^ M«*ch> IBStt). 
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a peer a letter which was held to be a breach of privilege, had 
scarcelf resumed his seat, when the Marquis of Londonderry 
neutralized, even to ludicrousness, the effect of Lord Brougham's 
censure, by chaiging the Lord Chancellor himself with having 
*^ forced his way through the king's guard.'^ The circumstances 
connected with the absurd affair were these : — On a certain draw* 
ing-room day. Lord Brougham, that he might shorten his way to 
the palace, wished to pass through the Horse Guards. He was told 
by the officer on guard that only the Speaker of the House of C!om- 
mons had permission to pass. Lord Brougham would, according 
to custom, have argued the matter : '^ It is very extraordinary,'' 
quoth he, ''that the same privilege should be denied to the 
Speaker of the House of Lords." But upon being assured that 
there was ''no mistake," he remarked, "then I must go back." 
His coachman, however, a sly fellow from the North, no doubt, 
interpreted "go back/* into "go ©»;" and his lordship was 
'^ never more surprised in his life than when he found that his 
ooachman had taken him through." At the same time, while 
he vowed that he was the last person, either in or out of the 
House of L(Hrds, to set an example of putting military discipline 
at defiance, he complained of the noble marquis having con- 
nected the incident with the grave reprimand which he had, a 
few moments before, administered, in obedience to the injunc« 
tions of the House ; and mischievous it, no doubt, was on the 
part of the Marquis of Xiondonderry. 

This puerile, paltry spirit of quarrel, no matter with whom it 
might in the first instance originate, had, by its frequent recur- 
rraice, become offensive to the peers of the realm, and had long 
ceased to be even amusing to the public. The strife was 
carried to an excess, in one point of view so ridiculous, and in 
another so serious, that both the contending parties appear to 
have been sensible of their true position : and accordingly a 
truce, if not a peace, was concluded between them. It happened 
that, while Viscount Gk>derich was addressing the House, Lord 
Brougham, or some other noble lord near him, made a remark 
in so low a tone of voice that it did not prevent the noble 
viscount from proceeding with his speech. The Marquis of 
Londonderry, however, conceiving that the whisperer was sug- 

VOL. LIII. NO. cvi. H 
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gesting ihougtits'or topics to Visdoimt Gotf6ifeA; i^»ei'!ftiW 

asked the Chanoellor^ whether it was consistent ifrith CftAet'lor 

one noble lord to prompt another noble lord ? 

" My lords," abruptly replied Lord Brougham, "I beg leave to 
state, that I cannot l^it here to be lotherea with questioiis whidh 
emanate from the ridioulous ideas of individaalfi, who cazKOot or will 
Bot see anytlang, boweter dear^nor understand anything, however 
intelligible ; and who, whether a noble lord is engaged in conversa- 
tion, or whether he addresses the House upon his legs^ s6em, ^rafm 
somo unhappy infirmity of aoature^i to be laimentably ii^capacitatsd 
from understajuding what is going on.. I b^^, moreover,, to stat^. to 
.the noble marquis whom I have in my eye, that, for the future, I 
will answer no questions of his, and will give him no information 
whatever. If the noble lord feels aggrieved at anything I may happen 
to do^ let him ptooeed against me 1^ a vote of eensurei a^nd I trqat 
I shall know how to defend myself j but I wUl. answer no more of 
his questions.'* 

We ^11 know that " when Greek meets Greek, then comes 
the tug of war^^' Accordingly the Marquis of Londonderry 
*' got up,'' in more senses than one : — 

" I only asked," said he, '' the noble lord a qu^tion as to a point 
of. order, which, I conceive, I had a right to do. As to the personal 
and offensive expressions YfhiGh. the noble and learned lord has appli^ 
to me, I beg to tell the noble and learned lord that I shall hegUtdto 
hemr them repeated elsewhere.^* 

The Duke of Bidimond started to his feet^ asod moved that 
.these wCHPds should be taken down. Lord^ronig^am, at once^ 
true to his nature, manfully and generously in/terposedy expieas- 
inga hope that ao- trivial, absurd, aadinsi^fionoitt an .affair 
should be allowei to drop. . • - ^ ^i,\.-. 

"As to the hint," continued he, ** which the nobk marquis- has 
thrown out tO' mid, fiUipg ae I do. tfee bigl^st ju^it^al jO^e^ iOi.the 

. Jand, and in a public assembly like the present, where such hints are 
not usually given, I have oialy to say, that it ha* hot been ray lia'tit 
to say in one place atrytMttg* which I wduM not re^at-in W^tt^r, 

- >nd thatit is nodt- likely ttiafc X shonld |rU. itlto thait habit, now,^ '>. n i ; 

Gf tfie trufti of this rfemark' lio one convci^sant- #£Ui>ihe 

' diaract^r or career of Iiord Broughani can? entertain a dottbt : 

the M arqnis of Londond^Ay himsielfy iafrthe- time ftndfOli«(!he 

-Spot, bore testimony, in handsdme tei^tis, to th^ geti^rositf of 

ItOi^ Bronghhth's nature. Tbe latter noble lord, in* return, 

expressed ids willkigriess:t<y agrfce'tipon- a9i-iirta]jitiee>'dMZ) sign 
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^^^at9ff|t^ of^.f^u^g aad the >£arqw of Londoiidengr^ in good 
J^jOJmft^r^ fWM^pted the terms. 

Any sketch of the car€)er of liord Brougham might well be 
regarded as jiartial or icfiperfect which comprised not at least a 
om^p^xj allusion to the v^ry unpl^asfmit position which, during 
thepeciod (^ hia bdbog in poeaeflsion of tbe woolsaok, he occu- 
pied in tit^e Hcyuse of Lords. Scenes of a sb^ar description^ 
dieted, hj ai\7 liovd Chancellor and the peers ^ound him^ stain 
not, feortttikaitely, tbe pages of English history at any period 
a£^6eetent or subsequent to the accession of Lovd Brougham 

't0 his high office. Such t^omalies of character and conduct^ if 
ob^orved in « Xe^a highlyTgifted and o^Qre obf^cure individual, 
Ittight b^ pttssed ov^ in ssleiice; bat tibey are easartial featuires 
in a faithful portrait of Lord Brougham :' nay, more, they 
explain — and thev alone, we believe, explain — ^the fact of his 

' ii^er t^f ing been again invited to preside oter the House of 

^Hjdt'SsJ ■ Aiid yet even his peculiarities shed good seed, and 
contributed to the public advantage ; for his presence incited 
the Peersj to intellectual action, galvanic though it occasionally 

. was, infused animation into their debates, and raised their 
assembly above the level of bdng, as it has too frequaitly been, 
nothing more dignified or beneficial than a court for registering, 
indreary silence, the decrees of the Lower Hotise. Let it not, 
however, bb imagined that Lord Brougham exhausted his 
energies in desultory warfare : on the contrary, he was, day by 
day, assiduous in the discharge of his judicial and 'legislative 
duties. We shall find, as we advaoiee in the track which he 
traversed, the foot-prints which be left bdiind, all testifying to 
his steady, regular progressdon. Nor, while we are amused 
with or lamenting over ebuUitions of pas^on, or sudden impulses 
of feeling',, ought it to beforgott^ that those were tempestuous 
times, and Ibat Lord Brougham would ^' ride on the whi^wind,^' 
though h9 Qotdd not ^' direct, th/e,«tocm^^^ The countegr was on 
iihe . ieve o£ gi»f^, pcmistitutpomd; changes, Disi^tion . feUawed 
diuimption of an(?pnt.pai!t^, wbi<?fe hewg.owej^esolved into 
their .<H:iginal ^ eli^mentji^ could not b^- hacmovjfously.or closely 
Wimted. :£aeh fm^tiw wos snffieienitlir ^tro^g. to displace or 
i^sssqpw^ <srartp£Ur»a,;riy»l .nunistey, b^t.too weak to.hoild.the 
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the successive cabinets which flourished and fell betweeiv^b^ 
years 1880. and 1834 was therQ a ^confident , celi^^ce , ofi the 
whole upon each and every one of its part»^-the o«i]r<eo]iAUtk)ii 
wMeh can' give energetic aetkm* to any tninistiy; or ev6n iMf 
associated body of politicians. The tide of party-spirit, ioOf 
ran strong and high; and the bark of Xiord Bro^gb^^i^ mw 
borne akxng upoii the loftiest surge. Bal hehad notlosttM^ 
eoMpass by which he had^ through lifb^ steered hli^ course^ and 
which was now guiding him towards shores where rich fruitf 
Were to be gath^red^ whioh^ ere long, lie was destined to scatter 
kuturiantiy around him, ftur the he^th and enjoyment c¥'!^ 
people which he loved, and for the prosperity of wluchheha^ 
long and gladly toiled. , , 

(To te condudedin out rsm.) ■' '" '' ' * ; 
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Art. IV.— navigation— COLLISION— C0Ni*LICj\Qi;' 
AMERICAN AND ENQUSH L^W HOW TO STEEB/" 



Tho Osjpr^. (American ofis^ CQti4 of Mamchi^t^^gleiH^^xal^ 10^4) 
7 Month. vLaw BqpQri^, 884. 

THIS case involves ^ingulaxly iinpo]::t£ait conj^uences. 
The necessities of navigation have required that in ail 
countqps of maritime <^mimeice.ivery distinct rules^ shomld'i)e 
kid down how yessjeils flhoudd Bte^ wbic^ pxe>in dan^jerioC 
collision. It b«i» bean j^alAisb?dt li^e/ibat^ nn^t M eireumi*^ 
stances, ewik vesadLis io ppitt It^r .h^ms m4» gOi i0^ jbbe)right;; 
except only whei*e< one \eB^,m close bAvled,|iiiid the other ;ui 
going free, in which casa.the (osfn^ev. h^dd^.iheriQourse, and tiifi 
entire duty of avoiding coUisioiii faUs ,o|i rtb^ t^tteir havuitMte 
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W»«fttJigfe."»Sed'€SKif'o/'i>>*«toi»'(I845),whereI)r;^l^^ 

^'^iliaVdTM occasion over ftn4 over again to say (nTKis'dourt, aii 

^b^r^^^yjpr tm^iM^fls^ w«^t;]f||;«ea, ttBdi'thareia.aiij:-po6liab)e 
(^^jpc§^ whatcYer of ^lU^ioP, it fa theif duty to ab^d©,bjj^tli*.p?wiplflf 
6r* navigation, an4 each of them to take tlie precaiition to put the 
^^tn to i^m, wheti'Mtb' tire 'fitee,' so as to ttvoid the chance "of acci- 
4^^\ wk foo: dhte'cdiiSbuB.'isidi'plftm; teteo^J tlMi<rfin:«i>da0kiright 
1^^ tbi^^jhow roftou. mu9fc it top^i^ i\s^: aptn^ d<mbt imLl aarta^ 
wneljier the vessel be direct ahead, or one point to the starboard or 
I^Hfti^ tirflmard? And "are you to leave to mere chance the disco very- 
tit tthn ^h; peifeot fuoavencjf or are' you net to adopt immediately 
^Mf(^, iyHp|i,k theoply w&jr^ in, foltowi^g aut.tfa# 

princmle (^jtne order, putting Jihe jielm to port at onoe^ andap 

Where one of the vessels is close-hauled, the steamer or the 
otber vessel is to take tb^ whole duty ^ of avoiding her^ and 
wbether steamer or sailing vessel^ is not restricted to going to 
the right, but may take any course, and resort to any measures 
which are most judicious and convenient. 

The principle of this rxA» is very^ wefi stated in the American 
judgment in this case of the Osprey, thus : — 

*^ The one having the advantage of a fair wind can diverge from 
the line of her course so as to avoid collision, and then return to 
t^^ Un^^ QTjtAe ipotb^ yerging towaj^ i^ran^^fs^nrnjig hereto the 
s^me pomt. JBiit the vessel which is close-hauled, whether on the 
larbbard joi Istiirlxraa^ tack, oan giv4 way oii>y by geibg to leeward, 
and cannot regain the line of her previous course, but when she 
again hauls to the wind, must p r o cee d on a line parallel to her former 
course. She thus loses the whole distance she has diverged to the 
leeward) whs^ mi^r- son^«^^«€^ decision greeit del^ and hassard. The 
same reasons apply Wi^nlereased foree to the case of a steamer 
meeting a sailing vessel close-hauled ; the motive power of tha fopx^er 
gf«^'k^fiH« gn^teradVtttflsage'ihlEm'dvefL a'^fkir wmd does to a sailij^g 

'>fidiifa(ri4hei'TtQ«'«!id laiv^ 'in^E&jgltttid Hud Ameriea seem? to 
itoriieiq^cmll jiJbatmdlv>«4Jd^ ^^hieli d s«eati]fei"&nidttB 

atfflifi^lr^bsei going ^ft^/m^t-^ais^idiiie Oi^^ind theiFtmny; 
I^ii1ike'^cl^aa^e4«itfii#f 'b^r# ai ^&quire& th^ >ap{^^ia«ion^of 'tte 
MdeJit^o^iii^iaiiipipjyiPtiilig'h^ in Stigknd, yes: m 

Ai&eiuui, BO'i 'iid!d<>heliC€(i^ tbe^ peirfl l^f^^lbds MW decision, pro- 
3«Mni:ad<l^ ^-^mf aUe jttdge^i It tmGeed»<6titteBb grounds :-- 
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^If we h«T6 one role wkea the aaflmg vtmlA i» «ili«iefhiiiMfttlmd 

another when she is goipg firee, then the steamer nmsti fir^ a?ce;rt^i|i 
the direction she is sailing, and then whether the wind is fair for that 
course, which may sometimes be a mattef of doubt and -difficTilty, for 
the steamer k not as watehlU of iiie mmA^ asaif >oniflot iw leaAQjr 
deterauae its direction ^ga if ab^ depended on i^apB. Aa «lie ipov^^ 
x^^Fj the wind will . often appear to be more ahead, and conse- 
quently more fair for the approaching vessel than it actually is, 
especially if it be fight ^, bedldee whifeh, t^e witid miff ^gm^bhiea^bflr 
bafflitig. All theae ddiJMa and uiieeerti«nties will.j^ tobyi|il^4-b|f 
havai^g ove rule for, a^ caaes.of a^^ng Yeasels meeting stefuners.'' 

Doubts are jaet as madi elmated b7).bATOaLg.>t}i^ x^ of 
steeling to the rigkt ih all.sii6k easds : tiiiaiM^«oeiU^.<ib€(r€for% 
has no force whateviei!. It was etotevdedy faoweTO^^ with, aa^pm 
reason, that ^'A steameriha&Jiit.acbraui£t!ageiQYi» s^oaUii^riYiss&fjIy 
even with a £ree wind. She >caii .cift^Dtiipea itiunt.au a ^ortiw 
time and space, and check, stie^,. and. reverse luett motieo^, ii^.ft 
maimer whidi a saiUng-^YeaBdl.candEDot. The motive pew^^f of the 
one is mwier human control and at all tim/ea aFailaUe ; :.that ^ 
the other is not. The wind bloweth not only where it Uatetbj but 
when it listeth, and it is of importance to the sailing-vessel to 
improve it to the utmost, while fair. It may suddenly come 
ahead, or wholly cease, and in the latter case, she would be 
helpless.'^ 

On the other Imnd, however, it is obvious that a vessel 
having the wind large is, in point of fact, placed but very 
slightly under such disadvantage, a few points to leeward ; if it 
so happen even that she be on the starboard tack, it matters 
vefy litde, for if the wind is large, die caa easily regftm hgr 
coarse. Nevertheless, thea6 reasons have prevailed; and, 'ac- 
cording to this last decision^ when, a vessel sailing free mmt^ % 
steamer, the form^ is to keep her oottrse, and thestaamear {» 
to steer to the right or the left as she deems expedient : and the 
case' of the NortAemJndi&na (1862)> affoids) a praoedcoat fox this 
Tuiuig.. Sut ilie evil of tUs is. that, aoedsdaiig to.ihe ;testiU 
mony addnced in the trial abent the Oapi^e^i. according ta^he 
Biitish practice, when .a:steaaaen nucetsi a sailing^.Maaelt'f^W)^ 
free, both port./their heha, izid tBribiBb eafftfluns wAio oome^'tl> 
Boston alwaj^s act vpon and iaoolGate /that sole;- The coaae^- 
quence, is that a cQll]iioa..wiIl xendt fisqiintly isanx tibcse 



BHglk9hImm iiom to flMMr . OS 

6b^^k/^»H^rtiri^ rBBlufprneim Ob «Me,--4;li6 steanar yattmg 
her \biA lb staorboaarll^ while the brig ported hers. 
., How infinitely bett^ it would be were all nations to rule 
l2u%in idl loaseB of ^pnttehittg ooUJAioiv «aoh Teasel alumld^ as 
Ikr as^podstbH port ber h(Am I Trueit- is tbitt m tb6 OMe only 
of the vessel close-hauled on the tarboard tack die would lose 
w^ji Ira.t€»tainl7 otij to a very slight extent; while the vessel 
diese-bauled on the starboard tack ooidd lose none, for she is 
required, if possiUe, to luff, and steer still doser to the wind. 
In Att caH& of ateamos, or*of ^viteseis flailing free, there eonld be 
n<y 'ffiffioultjr m a;pplyiiig this rsde of ahraya steering to the 
righ1)-^*Me •surely most atronglj leoommemled by its sunpUcityj 
slod hamg no single dttadvantage, but that most casual and 
ariante ma of eenaing vessels, doseJiauled on the larboard tadk 
ioAf, Iki fall off in ft trifling degree. 
' We trust that the American courts will xeveraethis deeisioni 
ted that Dh IjoAsngtOnf s Iftw will ber extended to all coses and 
tii nations. 



'' JLrt.v!— THE STATTTE-LAW COMMISSION. 

SINOS osir lasinwuber idi^ StAtote-Law Centmission has 
>ttet/>and appointed Mn Beltenden Ker itiT standing 
%oiaiiittttaeit Berreral mestinga have been hdd, and aome steps 
nf anoiBM^tasiiieiable^ diaocacter ha(ve beeti taken, 
/.tln/tke Sotiseiof OommonSr Mr.' Locke Kidg gav^e notice of a 
^t^oii, on- the first day^ of th^ session, for the prodtiction of 
ihj<io6Aefi$ Boot-Law Digb^t, wfaioh Mr. Bellenden Ker had 
d^evibed iin one of MH repGhrts'^asiatsdiiabls l»pecuoben of a 
JD]gC^t!e#StQ^tes$ andrakK>foi:rrthd Bxpnr^BtoiyListof ObsD- 
lete^tStatullflB, peeipHred byMit. Anstejr and Mn Jlogers, and 
sisnlarij/i described; i A day or tw6 afterwards, when the motion 
onj dt wtfe granted wkhoUt opposttionv 
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In making his motion, Mr. Locke King took ocoasion to 
animadvert upon the course which had been adopted^ of dis- 
missing all the Commissioners but Mr. Bellenden Ker and 
Mr. Brickdale^ contrary to the understanding of the House in 
granting the vote for one Chief Commissioner at 1^000/.^ aod 
four Assistant Commissioners at 600/. a year^ and his ohserra- 
tion was met by expressions of assent by the members. preseiKt^ 
who appeared to take great interest in the subject. 

We trust that whatever may be the merits of Mr.. Bellen^eii 
Ker and Mr. Brickdale^ the Commission will be reinforced by 
adequate experienced aid; and that the business of the Ccmi- 
mission will be proceeded with in good earnest. Biumours had 
reached us that nothing had been done at Christmas; that 
several meetings had fedled for want of a quorum; and that the 
Commission was as much to seek as ever in its.princ^^ 9fk<i 
its proceedings. 

But we cannot believe it ; for an affair of really so znoizb 
importance must meet with, as it fairly claims, more earnest 
attention than such rumours would indicate. We regard it as 
a good thing that the House of Commons has turned its atten- 
tion to the subject. When once the members are fully possessed 
of a matter, they are disposed to engage in it with earnestness 
and with effect. 

We axe so deeply concerned in the success of the undertaking, 
that we will not say anything at present to damp expectation; 
but we would entreat those, upon whom the success of the 
measure depends, to bethink themselves of all that has been 
said or done on the subject, and, by a timely foresight, so to 
arrange the operations of the Commission that disappointment 
may not be the certain result. 

From all that we can learn, the sul^ect is likely to come 
under discussion in the House of Commons at the next vote of 
the grant to the Commission, if not before; and, as we under- 
stand, with a desire to place the matter on a footing wHch .shall 
ensure success, and every facility, in the meimwhile, to the dis- 
tinguished personages who have kindly consented to form a part 
of the Commission. Their case is a hard one ; for, by so much 
as they are distinguished, will the expectation of the public be 
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xfliMfl^klflffle iii^''aiMhgemi^nt^ at presetit: tare fiadk tA not to 
gM^tlte M^«^6f ^tt^tigtiiticli to hay gbod pttrpOM. 
<)'We'<^iiDt btit if^Bel'ihai tw6 y^acrs (1859-54) have passed 
tf^tff'ifiiikie tHe'Cbteeelhyf made Ms great speech in Pebruarfi 
IWSy «M,' Wfefif, Wifli Kltle ^racti6al rtsult. Two more years 
wfll^pi^^ »■ rapidly' i^iSd as ineffectually^ if som6 purpose, and 
8diMr}Attix16^'fil6t{bn^ and Bome^ proper means, he not adopted. 

It seems desii^Me/ thkt belbre another rote be granted, that 
t&^{iibinte ^hoittd'^e Well eottsiadiM; fbr thd coinmon benefit 
oP^ p^iiesM-tNe piiAdie; the Picrfiamtent, an^ tlie C(mnniiteion 
itiffil ' ^e'Snxpres^tl Hhroftdls/tHat the Cburaiissloners, many 
oiP^«#Wa*tt'^tliifi^occtfpied -witti the business 6f their own cotirts 
atel^^ffii^; fe^' that they cannot assilst nsei^lly Ks the Commis^ 
ribjtf di^Ut-'pt^esenil eonstftuted, and^ that the arrangements for 
tBM^ lSt^ai^'ire±dt sttch' as to a&oi^ of their regular attend- 
ance. Might it not be well to regard the affairs of this Com- 
T^ilSSa ^%s of ^hMcient, if not of paramount, importance to 
aSMC'of the Ccfiirts being adjoutned, to allow of the members 
ol^tlie'<3()mtoissii)n sitting i-egularly, and in due form ? 

'IPtib' ftllowirig'^rfAanation is given of the appointment of 
ikyrtl'Wrottealey 'as a member of the Commission: — ^Thathe 
^^Hs fioMiierly k ' j[)upil 6f Mr. Bellenden Ker, and is his personal 
friend. We have no objection to that member of the Commis- 
8ia!ri,'tipon whom fidls the full executive weight of the work of 
the Cthnmi^sion, having a fair share of influence, but great care 
aftbtdd be tt&tti to prevent that* influence preponderating, and 
80 WAding tli^ Whcr* inenibcrs of the Cbttmi'ssion'to tWthdraw, 
"«mh<5Tit sayitig why, from taking an active part in its proceed- 
ittgiiHfciteiih6%dti6g ttttt; do Whkf Uey may, thty would hav6 
no chance against the constant quantity of Bfr. B. Ker. 

'iPK^ «impo(*ticw of a body of this soli; is of great practical 
iittptktka(ief, fbr sottie genltlemeh of ther proi^siaion who have 
8feip*fed*'well ai^ Tteefhllyin tHisbtknch of aflkirs, feel greatly 
aJ^JiJeVed by thfe c6^s^'($f conduct pursued in regard to them, 
irtfifli'^hdy attaribtite tb th6 jeakmsy of Mr.^. ITer. 

^mdfe^,''l!h*5^^ s^feM^ id have T)een practised gwfat cruelty 
t/M^'tlii^ of tt^e late* Commission, one of whom, after 

«i^uIiS^Afidiri<5bnsiderable experience in this work, has been 
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pennitted to take his usefiil kiskowkdge to the cotonied^ ifhett 
it will be without use; and the other two have been skiffi^t^d to 
remain in a state of painful suspense^ for nearly a twelvemotiHi^ 
with the efltect of preventing them turning to other pu*suitW — a 
circumstance rather extraordinary, seeing that it was upoH the 
declaratioii of the Chanodlor, made on his behailf by th6 
Attamey-Oeneral, that he was so much satisfied i^th the wo^k 
of the Commission^ that the grant was continued. Surely 
justice, as well na mercy, shoiiM prevail in a body censirting 
of so many dignified judges, some of whom have known th^ 
struggles thkt merit often has to encounter. We are satisfieA 
that the true state (rf the case has never been ike subject ttf 
consideration hj the members of the Gommissioti; and we b^ 
to direct their attention to it as a matter whioh affbcts thc^r 
dignity and honour, as 'well ^ the efficacious usefolness of ttf^ 
Commission itsetf. ^ ' ; 
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Pariiiira«iit, By. a^bwrnwUB^Wti^MftS 1S»y pf 4*I^^J^«*#^5«H»fe 
BarristeT-at-lA^, &c. ^, , JhJ^ eS^i^o^^^^YJpec^lj^^ gj^^^.^^^ 

THE pubUcatbn of a^ iyiw^'>eai^dffidl^Mir.^Sl6Milel&^^ 
standard work presents an oppOrtftmftyW *etife^gi^thtt 
progress which our Legislature has m^e in refol*ining rkiself ^find 
its own proceedings, and -of considering what impi^ovements-^uai 
still wanting to bring our ancient institutions more into accord* 
ance with the spirit and requirements of our own times. 

We propose to confine our remarks principally to matters of 
legal interest, the treatment of which belongs, more peculiarly^ 
to this journal; and shall endeavour, in a few pages, to indicate 
the direction taken by the laws affecting the Pariiament. " Bit 
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\sg, hit refonoa ^' i^tbeprerailing princdple of all oar legislatioii, 
and ito<Qpexatioii vill m>t he less deaurabla here, than in other 
^partmeoitsof ]aw« , 

The JT^Qnas in our rei^eaentatiya system in 1862 must be 
^chaded from our consideration, as being rather within the 
it^cm of poUtacaldisenssion j yet we cannot help noticing that 
th^ae gi'eatr laeasHuns appear to have aSbided a starting-point 
for 1 ail suhsoquent amendments of the law. 
^,. As4UM3ient.as Farliament itself was the law that there should 
be* aaaf'inter¥;al of forty days between the summons of a new 
jp»diament wd its meeting. Eyen in the days of King John 
9U^.a tiune.iwas deemed ample for givmg notice to electors in 
aUi partSfOf Sngla^d, foB cmnpleting the el^etkm of members^ 
mdra^s^VUblipgithemj ij|<iuU Parliament, at Westminster. Yet, 
^iff^t|)e4jU|j^)^jS<iQti«llidirt^. period was further enlarged to 
fifty days; and so, in spite of improved conunuoications, and 
the more speedy transmission of intelligence, it remained until 
1852. Lord Brougham then introduced a bill for shortening 
the period, and Parliament very cautiously consented to an 
interval of thirty-five days. It may often be of great political 
importance to summon a new Parliament with less delay, and 
we believe that twenty-eight days might safely have been 
adopted as sfSffident t&r- alL the purposes of a general election. 
There is no place in Scotland or Ireland which is not reached 
by the third day's post from London. Within ten days every 
boaroBgk election may be held, and in three weeks after the 
issoe of the writs, every knight of the shire will'be returned. 
A wedL would still be left for the assembling of all the mem- 
bets: of the russm Parliament, the. first three days of which are 
occupied 1:^ the takio^ of oaths and other preliminary formal- 
ities. When tiiere ha^>enad to be no pressure for time, a 
higer period would be allowed; bnt on occasions of urgency, 
as where Parliament is suddenly dissolved in the middle of a 
session, even a month is sometimes found an inconvenient 
interval for the suspension of all legislative authority, and 
Parliamentary control. 

Several improvements have recently been made in the laws 
relating to elections, which tend to shorten and facilitate the 
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proceedings oonneeted iri/A ibem. According to aneiient cnstom 
all writs were directed to the sheriff, who addressed precepts- io 
the returning officers of the several boroughs within his juris* 
diction. After the electi(»& t^se precepts were returned ia the 
sheriff, by whom they were taraiismitted to the Oroiwn Offioe. 
The delays arising from adherence to this praxstice were obviated 
in 1863/ by issuing out writs directed to the vetiuming officers, 
and returnable by them, without the interventiovi ^tbe sheriff. 
By the Reform Acts the ^ays of polling bad been reduced, 
both in counties' and boroaghs, to two days. In 1886 the 
polUng was reduced in oities vnd'borcmglis'to one dAy^ and 
«ftar ^aridcB titl«sittpts te Apply^the same ralBito cmuutie*, it'Wias 
At^ngtAi agreed' to m> 166^ ^It will /be iteaaembered that) tiie 
Univevsitiies hftmg ibeenieKceptedjIromi tHHB opeftvlion ofithe 
'Refortn Act, retained "its' ancient > priyiilege^f » keeping open the 
poll for sixteen days. - Mn Giadatoa^ eleotion in 1852 ex- 
emplifled the evils and abuses of theold lawy^hieh had already 
been corrected elsewhere^ and the time of polling was conse- 
quently restricted, at-ftiture electiioiis, to live «b.ys» It need 
scarcely be observed that this^ longer period, still allowed for the 
Univerttties, was co&sidered^ necessary to enable the consti- 
tuency to travel ^om all' parti of the eotnatry, oi^eor whieh . they 
are scattered* The 'very circumstanoej however^ of jso large* a 
part of the voters being non-resident^ oanses ua to regret ithat 
an experiment was not trittd lof coUeoting %heiat votes- iwithont 
requiring their pevsonaliattendancei ^epnipvietyo£^abolnhxng 
polUng-plaoes altogetlieryond «ttbstitatfAg' » general tsystemrof 
voting-papers, has «l»eady teen. diseiGBsed initke press; bntno 
serious attempt to establish such: a system^hasyel "been made 
in Parliament. Sir Fitmoy Kdtty, in fai» Bribery Bill of last 
session, proposed a partial adoption -of the principle; Jbntiiis 
clauses were omitted by the select > committee to whom the 
Bribery Bills' wetis referred. The UnitersitieB wotild be weU 
Adapted tof inauglu^tingtbe »perim»it. It would -be mere 
beneficial thiare than in' any other piwm, as the Totess are 
subjected to heavy traveling expenses. It would be less ofen 
to Inrad and electioneering tridcs, as the voten are generally of 
1 1© & 17 Vict. c. 78. « 16 Vict* c. 16. 
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a luglier daas, and by thdr di8peni(m> leu ezpoied to tbe 
deigns of oanvaasera aad eleotioa agents. And if any fraud 
diould be attempted, there are means by which it could most 
y^dify be eacposed. We a» folly aware of the frauds whidi 
have been notoriously practised in the election of Poor-Law 
gwyrdians^ and in railway proxies: but have there been no 
fraads and. abases in the present system of voting? Is it not 
admitted that .a contested deetion^ with its low acts, its bribery, 
intimidatioB, oagolery, and drunkenness, is a disgrace to our 
bonated civiKzationf To limit these notorious evils to one day 
ana be^db esteemed a wise provision of the law : to suppress the 
masre open and flagrant of them l^ a new system of voting, is 
titard^ worth ai trials A strong opponent df the ballot was so 
mndb atraek by the tranquillity and order prevailing in Paris 
during a general eleotiwMi, even with univeraal suffirage, that he 
became almost a convert to secret voting; but secrecy forms no 
part of the piopoBed system of voting*papers, which yet would 
serve all the order and facilities of the baUot» We are satisfied 
that if such an oiganizatioii of securities and checks could be 
devised, that this system of voting would ensure a more faith&d 
r^resentation of a oonstitnency, and expose voters to less undue 
influaiees, than the present machinery of hustings and poUing- 
bootiis; and we still hope to see the proposal earnestly made^ 
and properly mvestigated in Parttament. While hundreds of 
mJBimna' ore aa&ly tranaforred from hand to hand every year 
by. .means of ohcqiies, bills of exohange, powers of attorney, 
i«nd odier J writisiga^ it were stmnge indeed if means could not be 
found f(»? recording votes withont the personal attaidance of the 
•voters at ithe crowded poUing^-bootb. 

'^ . We bdieve &at Parliament has engaged seriously in a war 
agaanst bvibeiy, the stKScess of which, however, is more than 
douht£al« In eanrying out existing laws, election committees 
haffre erred rather on the side of severity, and certainly cannot 
be accused of affording undue protection to sitting members. 
By several Acts>^ ample means have been provided for discover- 
ing and punishing acts of bribery after they have been com- 
mitted ; and the Corrupt Practices Act of last session seriously 
1 4*5Vict.c.57; 5 & 6 Vict. c. 102 ; 15 & 16 Vict. c. 57. 
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]34dre|Bse$ it3€^f .totbe mor^ <iniiK)rtliiDt rfunotion^of'tpveyeniiog' 
t];i^r.cQmwseiQai^ The^pajiiiiKOi^tjQf lallfttlfte expenses of eandi* 
^^ tlusopgh,a»/ el0Qt;iQQ(.toffl<ter, A^d the publicatioii of the 
el^tjip^ appp^3^iI.)byof»2toigii fel^fteyy more ^iffiault^ may 
F#a^ou9^b§j^faQctifl4t%5^i^»ifti^i^ fluppreasicm 

GRu^ .b^,ifi»e(jltif(V^jbjfia^y!.^f!b pi^ns.. As well inight we 
^n§s^^(]^^^§^B^,p%9rft.%,the i^revwtio^ of smugglwi^. Low 
gSPPrt <i!^ieg^r^"WfiW«Q.:eff0«ti|i^^^ that pui!f^ose thii.rt an, aemy 
p^f,Qoaisti^u{Kf^ia(^n;j^an4j.iii t}|e,9«Qiei "d^ayy conBtitueuciestoo 
lfli[^g^,j;oJbi^.J>pUbl9fli.wiJ)[ aqqiire th« virtue both of ewdidatesand 
fljle^^9?aj^.b^^^r.th«>» all. th^ cdnead^ 8B?iiiy>of rokfttion offiwiei 
Ei^^b9IW^*afiyiP<wn^tt^P> f^.ceinmi»»iaB*,o£ «lflUifF» ^ J^^ 
t^ftffpjqpmfij^fjj^fttio^^pf tho>.BHti»giaw»h«P.'ftbaolmg!hiqa^lf 
fejja =aU. q(^iruf^)pr%QU«e$>^Ythiiftbi t^w >»n?|§nal (iwAtrOHgessyjiWad 
^f:^i\^t.)4iff(^r€Wea../af qpii^QH^tjira^iatKjeBt/KQW^ted'jfiom y1^ 

afld!foy^o^r.poliiacallJ;purppw9 jQa0bP(^iRe pE^vflft bufeae^tMISfj 
security^ It. was well pp^ited 0Ut by ^y, J^tzuOy KeHjJ^ ttot etwy 
sitting BE^^wiber, by 1ha^»fiW:lw^,^.eride»c^ is expoaedfioi thasr 
chance of being .examined ib^re. sm «teotion oemmitt^^ «^d 
swearing in the paTesenoeof hk peess/hibs politioid oppoaentSi amd 
possibly bi3^.treachelx>u^. friends^ tbatihe .haa ipaid nothing bu<3 
the legal expenses of bis Action, Certain q£ a crosa-^exaxniixa^ 
tionj and not knowing what fitpts laay/haiye ibeen dete<^ed by 
his adversaries^ a guUty> meijaber nunst indeed be bold and 
iiasempuloius to brave snob an ordeal. The lowest of eonacienoea 
has a pious horror of being '^ found o«t/' . , 

Before we quit the subject, of elections we mnait add a few 
words concerning the triaL of .oontroverted /eleeticm cases* The 
Commons have hitherto maintained theix jurisdiction so teaa- 
(HQudy^ thstt no proposal for seeking tiie aid of «ny wisdom but 
their qwn^ ba3 yet found fs^vow in tbeiir eg^es*' Tb^. have 
end^voured to improjve the. cons^tution of their own conv- 
mitteos^ .aqid it cannot be detued that ^-^^ successive .experiment 
ha3 been an ianprovement on the last* The present system was 
the best that could be deviled by the ingenuity and experience 
of the late Sir Robert Feel. No statesman ever maintained 
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xaote T^ronsly the privileges and jurifldictian of the House 
of Commons. He would not look beyond its walls for any 
part of its judicial system. Its members were all-saffieient, 
as well for the judgment^seat^ as for the deliberative assembly. 
Who so weU as tiiey could administer the election laws^ and 
etskij&rfaie railway -bills? Mr. CSiarles Buller in an able report, 
Md in miany adnsirable speeches, exposed the inadequacy of the 
system of eommitftees, and tirged the necessity of introdtidng 
practised legfcd iskill and learning; but Sir Bobert Ped, sup* 
poirted ( by the feelings and prejudices of nine-tenths of the 
S&OQse of Commons, resolved to give one more trial to a system 
eisokisively Barliamentary* It is but justice to him to acknow* 
ledgi^, that birconimittees have been more impartial and more 
osttpe^jent thaaa such committees had eVer been before; and 
it is oxxt conviction ^hat no further changes, with the same 
materials, will produce any improvement in the tribunal. That 
thb is «* growing opinion is evinced by Lord John Bussell^s 
pOMposal, in the last session, to appoint barristers, not exceeding 
tenr in number, with salaries of 1000/. a year, as legal assessors 
to election committees. To the laity such a scheme was a little 
8tartlizig,-^to the profession it seemed " too good to be true :'* 
but it was eruddy and inefficiently carried out by the bill, and 
bore failure on the &ce of it. The bill was allowed to drop 
withotit any public discussion of its principle: and it yet 
reoinaina to be proved whether the Commons are not willing to 
batlei^HBome of tfaeiar privileges for a more efficient tribunal, to 
whioh'^tiii^ own interests and honour may be moi^ siifely 
entrusted. It is anticipated that this question ij^ill be rrferred 
to-tiie^ donssideration of a committee in the present ses^6n, and 
W^'Jieart%<4esire' success to itfe councils. ' . - . t . / 

-^oineysws rinds- question® of Parliamentary privileige wetie'^ 
greklfa^al-'iixt^jfest, sad- ih'* the piping ttaie* of J>ebfcei?^lh^' 
colMons'of the Hou&e of Com«nons with the Comr€ aP Qtie^k 
B^nch w«re gi?atifying to cur combative ^pitopehslties*.'' 'BW 
those battle tM over now. fhe wise judgment bf *he<3oHi*' 
of Exchequer Chamber in Howard v. Gosset, and' the tti(^' 
recent case of Jones ^ RusseD,^ will put an end to cafcviM «i' 
' * »tay, pp^ 68, 60. ' '' ' ' - ' ' 
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ererjr warrant issued by the House of Commons, in the exercise 
of its authority, while " blots have been hit,*' which will serve 
to make future warrants more invulnerable. 

The essential privileges of Parliament have been maintained \ 
but all useless or mischievous privileges are crumbling away. 
It is now nearly a century since the House of Commons was 
fairly beaten in its vain attempts to restrain the publication of 
its debates. Its empty orders still stand upon the journals — 
a shadow of the past — while Barry has constructed the most 
commodious gallery for reporters. Until very recently the 
orders of the House still required the entire exclusion of 
strangers : but a few years since their presence was recognized 
in any part of the house not appropriated to members. They 
were, however, rigidly excluded during divisions. But now, 
through the activity of Mr. Muntz, strangers are allowed a 
farther peep into Parliamentary mysteries, and curiously look 
down from their gallery upon the not very orderly process of 
taking a division. On such occasions the House resembles a 
regiment ^^ standing at ease,^' and is not imposing, at least to a 
" bird's eye view.'' This departure from ancient custom had 
long been preceded by a more useftd innovation. Since 1B3&, 
the Commons have published to all the world the votes of their 
members, upon every question, and the admission of the outer 
world to its divisions, did not, therefore, involve any question of 
principle, but was merely a matter of convenience. The House 
has recognised the publicity of its proceedings, aasd its respon-* 
sibility to public opinion. 

There is only one class of strangers against whom ancient 
prejudices are still suffered to prevail. Need we say that we 
allude to the fair sex ? Twenty years ago they were suffocated, 
in what was called ''the lanthom," by the heat and smoke of a 
hundred wax^andles blazing below them. They would pro- 
bably have been there still, if they, as wdil as their tormentors, 
had not been smoked out together by the great fire of 1834. 
In spite of Mr. Grantley Berkeley's exertions on their behall^ 
nothing better could afterwards be provided for them than a 
4ark and narrow cell, where they could just discern the scei^ 
below them through a slit in the partition. They are at length 



ParUufamUary Law. 66 

promoted to a golden eage^ contrifed with TuikiBh iagesmity, 
in which they can see and hear, but ure themselvea invisible. 
How long will this senseless and discreditable exclusion be 
snffeced- to continue ? The Lordf ha^e set ,sa 'W^mfie weU 
worthy of iButatioiu Tim «K>st gfaoftvX orMi^eiit of thdr 
gorgeous hoqcsie is tbe.|Lssembla^.of elegant women, whose 
pcea^noe is opoore likely to ^fine- the taste oi our senators, than 
to disturb their proceedings* The Lords haye taken many 
naefiil leescoas firom the Conunons : let ns hope that the latter 
wxU soon, profit by the better taste of their courteous neighbours* 

Nearly the only personal privilege still ei^oyed by a member 
is fireedom ficom the dutches of the sheriff's^lBSeer ; and even 
upon thia last immunity Mr. Moffatt haa made many rude 
as89mlt$» . ' Mr, May tells u»— what assuredly we sho\dd not 
otherwise have known — ^that it was only at the commencement 
of .tbif .7 adiw^ent that the Speaker ventured to omit from his 
i^y^ to her Majesty^ the ancient d^dm of privilege for the 
eUfipes of m^mbfTs, though the privilege itself had been 
abolished by statute for about a hundred and jBfty years. 
Before we quit the personal privilege of members, we may 
observe that it was not until 1847 that its precise duration — 
though always believed to be forty ^ays — ^waa authoritatively 
declared by a Court of Law.^ 

Another recent question, of much legal as well as political 
interest, has been, the claim of the Jews to be sworn and ad- 
mitted to their seats in Parliament. We all know what exer- 
tions have been made, year after year, to r^nove the anomalies 
of the law, by which an oath, intended to exdude Papists and 
Jacobites, is brought into play against the Jews. With the 
poUticai bearings at this question we will not concern oursdves; 
but a concise statement of the {present state of the law, and of 
the means taken to bring it to an issue/ may fitly be extracted 
fifom Mr. May's new edition. 

'^In 18M, Baron Lionel Ifathan ^e Bothschild, who during the 
two previous sessions had been one of the members for the oity ot 
London, but had hot taken the oaths and hid seat, was admitted to be 
sworn on the Old Testament, being the form most binding on his 

» May, p. 12a 
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conscience. Having taken the baths of allegiance and supremacy, he 
proceeded to take the oath of abjuration, but omitted the concluding 
words, * on the true faith of a Christian,' * as not binding on his con- 
science;' whereupon he was directed to withdraw. After debate, 
the House resolved that he was * not entitled to vote in this house, or 
to sit in this house during an^ debate, until he shall take the oath of 
abjuration, in the form appomted by law.' No new writ, however, 
was issued, as it appearea that the statutes by which the oath of 
abjuration was appointed to be taken, did not attach the penalty of 
disability to the refusal to take that oath, but solely to the offence of 
sitting and voting without having taken it. 

" In 1852, Mr. Alderman Salomans having been returned for the 
borough of G-reenwich, pressed his claim even fiirther than Baron 
Eothschild. He was sworn on the Old Testament, and omitting the 
words, ' upon the true faith of a Christian,' in the oath of abjuration; 
concluded with the words, * so help me, God.' This omission being 
reported to the Speaker, he directed Mr. Salomans to withdraw. On 
a subsequent day, while further proceedings in this case wefe under 
discussion, Mr. Alderman Salomans entered the house, and took his 
seat within the bar. He was directed by the Speaker to withdraw, 
but continued. in his seat. He was then ordered by the House to 
withdraw ; but being called upon by the Speaker to obey it, he still 
persisted in retaining his seat. "Upon which, the Speaker directed 
the Serjeant to remove him below the bar ; and the Serjeant having 
placed his hand upon Mr. Salomans, he was conducted below the bar. 
In the meantime, however, he had not only sat during the debates in 
the house, but had voted in three divisions. In this case, as in the 
last, the House did not thmk fit to issue a new writ, but, having 
refused to hear counsel on the matter, agreed to a resolution in the 
same form, declaring that he was not entitled to sit or to vote. The 
legal validity of this resolution was afterwards established, beyond 
further question, by judgments in the Court of Exchequer and the 
Court of Exchequer Chamber."^ 

As laviryers, we do not possess any familiarity vrith tlie com- 
plications of parliamentary procedure, which form the subject of 
the second part of Mr, May^s elaborate treatise. We fimd there 
that numerous changes have recently been made, which we 
have no doubt are calculated to improve the inner proceedings 
of the legislature, and are so far useful to the public, in this 
brief notice, but we should despair of making them intelligible. 
We will pass, therefore, at once to the third part, on the " pass- 
ing of private bills.'^ The chapters on this subject are all most 
yaluable to the profession. The changes of practice have here 
been so incessant, that the system ought by this time to be 

1 May, p. 180. 
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nestrly perfect ; aad yet we haye little doubt that this year and 
the next will witness as many changes as its predecessors. It 
can be no easy business for the practitioner to learn and unlearn 
at least every year, if not, indeed, nearly every month, the 
numerous orders made, suspended, revoked, and revived again. 
If they will admit of being understood at all, they are here made 
intelligible ; but we must leave them to the practised minds of 
solicitors and parliamentary agents in charge of private bills. 
We cannot pretend even to direct the attention of our readers 
to the leading points comprised in this part of the work before 
us. But as it is our object to call attention to improvements, 
we will notice two which will come into operation in the present 
session. The Commons have provided for the constitution of a 
chairmen's panel for railway bills. From this panel will be 
chosen the chairman of every railway committee, and favourable 
anticipations have been expressed as to the consequent improve- 
ment of such committees. That they need improvement is 
notorious, not only to the profession but to the public; but 
whether the mere appointment of a chairman in one form 
instead of another is likely to produce so desirable a result is, 
we will hope, more apparent to those who devised the scheme, 
than it is to us. 

Another undeniable improvement is the simultaneous proof 
of compliaace with the standing orders of both Houses. For 
some years, it seems, the orders of both Houses have been 
almost the same, and yet a double proof of them, at different 
times of the session, has been required, which has caused great 
expense and inconvenience to the parties. This evil has at 
length been obviated by a very wise and liberal regulation of 
the House of Lords, by which their orders will, in future, be 
proved at the same time, and before the same officers, as in the 
House of Commons.^ This tribunal in private business, com- 
mon to both Houses, is quite a new feature in parliamentary 
arrangements, and as its object is to save unnecessary expense 
in proceedings already too expensive, and to introduce facilities 
for promoters of private bills, who are exposed to too many 
obstacles and discouragements, it deserves all commendation, 
' May, pp. 525, 526. 
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We might advert to other recent changes more or less 
important^ but the sketch we have given will suffice to show 
that while Parliament is addressing itself to reform the laws^ it 
is not unmindM of its own imperfections. Oi these the 
greatest are to be found in its judicial system. Its judicial 
functions are necessarily confided to a few of its members^ who 
are rarely qualified^ by knowledge or experieiK^e^ for the per- 
formance of them. The ablest debater — ^the most sagadoas 
politician — ^may be wholly unsuited for an election or railway 
committee; and even if qualified^ such men are rarely enlisted 
in that service. The incompetency of these tribunals has loBg 
been acknowledged ; and it is due to the public^ to the credit 
of Parliament itself^ and to the profession^ that they should be 
made as efficient as the Superior Courts at Westminster. 



Aet. VII. — THE NEW INVITATIONS TO 
JUVENILE CRIME. 

WHEN the Birmingham Conference last hoisted its great 
flag, and blew a loud trumpet, in laudation of rdfor- 
matories, alarm was engendered in the minds of all prudent 
friends to that great movement, — after the parade of vague 
generalities and studied avoidance of practical details which 
characterized the speeches and proceedings of that goodly 
gathering — ^that the movement would fall into the hands of 
untoward enthusiasts and mere philanthropists, who would 
speedily discredit a good cause by the blunders of bad 
administration. 

Such fears have been more than verified. 

If men like Mr. Recorder Hill, Mr» Turner, Mr. Baker, or 
Mr. Bengough, or women so eminently gifted for the work as 
Miss Carpenter and Lady Noel Byron, were alone to be entrusted 
with it, there would be probably little danger in committing 



The New InvUatione to Junenik Crime. 69 

iiie management of Teformation to sach hands ; but to invite 
the public at large to step in and supersede the functions of 
penal law, is to commit the woiIl to benevolence without dis- 
cipline^ and charity without experience. The great mass of 
mankind are too little interested in such labours to respond to 
the invitation held forth in the 17 & 18 Vict. c. 86. They who 
best understand the difficulties and requirements of the task, 
axe genearally the last to volunteer to embariL on it, and thus it 
is that 

" Fools nuh m where angels fear to tread." 

Hie appeal to this kind of rash charity and miscellaneous bene- 
volence is thus held forth in that remarkably foolish Act of 
Parliament : — 

" Whereas Eeformatoiy Schools for the better training of Juvenile 
Offenders have been and may be established by voluntary contribu* 
tions in various parts of Great Britain, and it is expedient that 
more extensive use should be made of such institutions: be it 
enacted by the Queen's most excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of 
the same, as follows : — 

" • It shall and may be lawful for her Majesty's Secretary of State 
for the Home Department, upon application made to him by the 
directors or managers of awf such mstitution, to direct one of her 
Majesty's inspectors of prisons (!) to examine and report to him 
upon its condition and regulations, and any such institution as shall 
appear to the satisfaction of the said Secretary of State, and shall be 
certified under his hand and seal, to be useful and efficient for its 
purpose, shall be held to be a Eeformatory School [^How long have 
prison inspectors been trained to administer education P] under the 
provisions of this Act : provided always, that it shall be lawful for 
any of her Majesty's inepectors of prisons to visit from time to time 
any Eeformatory Sdiool which shau have been so certified as afore- 
said ; and if upon the report of any such inspector the said Secretary 
of State shall think proper to withdraw his said certificate, and shall 
notify such withdrawal under his hand to the directors or managers 
of the said institution, the same shall forthwith cease to be a Befor- 
matory School within the meaning of this Act.' " 

The avowed intent and principle of most of the chief pro- 
moters of these reformatories is to discard punishment; and 
Mr. Sidney Turner, who sides with Solomon, and not with the 
modern Solons who are superseding his maxim, and holds to 
the adage about " sparing the rod and spoiling the child/^ is 
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jast now in great disgrace with the philanthropic party. He has 
written two letters in which, harsh man ! he actually advocatea 
the correction of crime even in youthful offenders ! He is more 
than half suspected even of smiling in his sleeve at the touch- 
ing discipline of Mr. Recorder , who would kiss the dear 

delinquents into goodness ; and of questioning the wisdom of 
the Saltley system of turning its inmates loose into Bir- 
mingham, that they may missionarize in the alleys and closes 
of that not immaculate city, and of bringing fresh lambs to the 
fold of good-natured shepherd Ellis. 

^^ We have read these letters/^ says the Dublin Quarterly 
Review, " with amazement :^^ — "his unhappily timed letters.'' 
But the reviewer consoles himself, after commenting on the 
cruelty of the T^mes for its advocacy of " rigours and corporal 
austerities," — 

" That Mr. Turner does not, strictly considered, support these 
views, is true, as his second letter proves ; but he has, unintention- 
ally, given colour to an argument which we are sure he would not 
advocate, that pain should be made part of reformatory discipline, 
and that to the absence of it may be attributed, the assumed failure 
of the French minor reformatory schools." 

Of course, Mr. Turner does support pain as an element in the 
reformatory treatment of wicked children : we should like to 
see the parent who would gravely tell us he thought otherwise. 
These philanthropists are really doing vast mischief to the good 
cause they are thus bringing into merited ridicule by their 
absurdity. 

M. de Persigny's report is a complete corroboration of the 
views, and, we regret to say, of the apprehensions also which we 
have always entertained on this subject. It was published in 
the Moniteur last year, and gives the following terrible state- 
ment of the increase of crime under the pampering system. He 
exhibits it in the increase of juvenile crime. It is as follows in 
Prance : — 

1887 1,898 

184a 2,262 

1847 4,276 

1851 5,607 

1852 6,443 
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This firigMfal increase is somewhat accounted for by M. de 
Persigny by the £eu^ that the new reformatories invited convic- 
tions which would not otherwise have taken place. Neverthe- 
less it is not concealed that such institutions have mainly 
increased crimes by the premium they have o£Fered to cri- 
minals. 

Let us ponder on this experience I It is the precise result 
we have prophesied from the follies of private benevolence^ and 
the maudlin sentimentality put forth on the subject. The 
ADVANTAGES EXCEED THE PENALTY. In othcr words^ there is an 
invitation^ instead of a deterring punishment^ held up to crime. 
Correction is to give place to kindness. And so far from any 
fear being engendered of the penalties of sin, it is to be held 
up as the direct passport to indulgence and gain. Hear M. de 
Persigny's own statement : — 

" These institutions have filled up a vacancy in the old state of 
things, and have responded to a true social want. There was reason 
to think that a repression still stronger than the past, whilst elevating 
the number of those at whom it strikes, would diminish that of the 
criminals. It has not been so. We have witnessed amoDgst certain 
needy and depraved parents a melancholy tendency to leave, nay even 
to place, their children under the lash of these sentences of which 
the benefits exceed the penalty. Thus they disembarass themselves 
hy entrusting the state with tne care of their education, safe in taking 
them back at the end of some years in order to profit by their 
labour, and sometimes even with most shameful designs. These 
deplorable calculations are owing to the too exclusive preponderance 
given for some years to the idea of aid and charity in the government 
of the institutions for young criminals, and especially in private 
establishments. The repressive character of correctional education 
is not sufBciently strongly felt in these colonies, which certain classes 
begin to consider as colleges for the poor. It is with a view of 
strengthening the principles of discipline, that the project has been 
devised of submitting the rules to the deliberations of the council of 
State. At the same time, to baffle this afflicting complicity of the 
&mily in the acts which bring the children into the dock, I am con- 
vinced that henceforth the administration will not give up these 
young criminals till after the period necessary for their improvement, 
and when it shall have been ascertained that the parents have not, 
either by bad advice or bad example, rendered themselves unworthy 
to take them back again. This last measure has begun to bear its 
&uit, and already have the parents ofben presented themselves to 
claim their children while their sentence is being passed. I hope 
that the administration of a more energetic disciphnary regimen will 
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add to the good effect, and will bring back this class of offenders in 
its true limits." 

The original system in France was attended by none of thia 
increase. Under it the goyernment instituted penal schools^ 
and^ as at Mettray, they comparatively succeeded. In August^ 
1850^ the philanthropists were invited^ bribed, in fact, to take 
the matter in hand and aid the govemment ; and so effectually 
did they intervene, that at the end of 1852 the number of 
inmates in the private reformatories even exceeded those in the 
govemment penal schools. 

An attempt has been made to explain away the increase of 
crime consequent on these private reformatories, first by a 
reference to the fact, that the French law does not render the 
parent responsible, so that he has no deterring interest to pre- 
vent hJTn from sending, or allowing his child to go into the 
reformatories ; whereas it is provided, and very properly, by the 
6th section of the recent * Act, that the parent shall be com- 
pellable to maintain and support the offender. 

But this is obviously no safeguard against the evil. How 
few juvenile offenders have parents who are either thus com- 
pellable, or even accessible! Those who are thus responsible 
are not usually the class whose children would desire to enter 
reformatories. It is the vagrant herd, and the homeless and 
parentless vagabond, who has the most inducement to commit 
offences, in order to get the warm food and clothing of the 
reformatory: and against their onslaughts on property and 
burden on the fimds of industry the responsibility clause will 
supply no security whatever. They will rob, cheat, or strike 
without the shghtest check from the power to mulct parents 
who cannot be found. It is a practical fact that the section in 
question is nearly a dead letter, and is likely to remain so. 
The second source of increased juvenile crime in France, say 
the defenders of the philanthropists, is — 

** To be found in the vagranc;^ of a poor population, a vagrancy 
which if not checked becomes vicious ; and when dheeked, by placing 
the children in a penal school, increases, as a matter of eourae, the 
returns of juvemle committals. In our mind (says the Irish 
Quarterly) the remedy for the first cause of increase is, as we view 
it, the remedy also for the second." 
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A somewhat Hibernian view certainly ; the vagrancy of the 
child being the precise reason why the parent cannot be made 
responsible^ and why, therefore, it is no remedy at all ! 

The fact is, that though the principle is excellent, parental 
responsibility is impracticable in three cases ont of four. And 
yet without it, we are told that " no security '' can be given by 
the friends of the reformatory movement that the objects of the 
schools may not be abused. 

If such precautions are no answer to the facts in M. de 
Persigny^s report, neither is M. de Metz's success at his 
reformatory of Mettray. It is in some respects, doubtless, a 
well-managed institution ; but that it is, as we have often heard, - 
a complete seminary of popery, we hardly expected such con- 
vincing evidence as this : — 

Mr. Hall, in his account, says : — 

" All the colonists at Mettray are Soman Catholics, but this is 
only to avoid the inconvenience of mixing children of different per- 
suasions.*' 

The remedy is very convenient, doubtless. M. de Metz says : 

" Two of our colomsts have even entered a religious society : we 
find it necessary to explain the causes which determined their voca- 
tion, in order to convince you of its sincerity. These two youths 
had been employed in the colony to officiate in the infirmary, this 
post having been assigned to them on account of the mildness of their 
disposition, and their eagerness to oblige their comrades. These 
good dispositions could not be otherwise than increased, being fur- 
ther encouraged by the example of our Sister of Charity, to whom 
the charge of the infirmary is confided. Our good almoner, M. the 
Abbe Guirard, whose devotedness we camiot sufficiently eulogize, 
takes advantage of the seasons of illness to give instructions more 
frequently. This benefit, temporary indeed to those who stay but 
for a short space in the hospital, was rendered permanent for the 
two individuals mentioned, and wrought on them so powerfull;^' that 
they have been found worthy, as we have stated, to enter into a 
religious order: what an enormous distance between the point of 
departure and the object attained ! 

" This example, gentlemen, is a proof the more, of the influence of 
the spirit of our institution." 

Quite so. But here is more proof : — 

" Eeligious instruction, so indispensable in every system of good 
moral education, occupies at Mettray the place which is its due, 
namely, the chief position. To give you thorough confidence on 
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this head, it is only necessary to saj, that we act entirely by the 
counsels of our worthy prelate, Monseigneur the Cardinal Archbishop 
of Tours, who imceasingly showers his favours on us. 

'* On the occasion of the festival of Christmas, a retreat was con- 
ducted by an ecclesiastic chosen by his eminence. The eloquence of 
this missionary carried conviction to all hearts : what a delightful 
and affecting sight to behold the entire colony arise at the Commu- 
nion, to approach the sacred table." 

Is it conceivable that all were fit ! 

The statistics of reformation at Mettray are not without 
interest. On the '1st January, 1854,954 had been liberated 
since 1840. 

774 have remained irreproachable. 
68 are of indifferent conduct. 
18 have escaped our surveillance. 

103 have relapsed into bad conduct within these fourteen years, 
accordmg to our bulletins of patronage, and the statistic 
tables of the Minister of Justice. 

" This number of 103 relapsed appears enormous at the first glance, 
but on comparing it with the total amount of the liberated, and on 
reflecting that it has been produced within the lapse of fourteen 
years, it will be allowed that the proportion of the backsliders of 
Mettray is bat small, seeing that it has not exceeded eleven per 
cent., and that the greater number of the freed colonists have been 
brought up in large towns, where education in vice is unhappily but 
too prolific." 

The rhapsodies of Mpns. de Metz at a visit from Lord Broug- 
ham are extremely amusing : — 

" It is in contemplation just now in England, to make a law con- 
cerning juvenile prisoners, and the great lawyers who are specially 
occupied to prepare its elements (among others Lord Brougham, who 
has so recently honoured us with a visit), have been anxious to obtain 
from us, numerous documents concerning the system followed out at 
Mettray." 

This will be news to our '^ great lawyers ;'' their achievement 
being the Act of six or seven sections which figures as cap. 86 
of last session. 

" We can scarcely describe the impression made on us by the visit 
of the noble lord to the colony, which is fully sensible of the obliga- 
tions under which it is laid by this benevolent proceeding, on the 
part of so illustrious a personage. 

'^ Lord Brougham was anxious to enter into the most simple 
^tails, and even deigned to sit at the table with the officers of the 
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colony, and conyerae with them on the nature of their different 
employments. Ail felt the value of such a deference. We shaU never 
forget the emotion which he exhibited on hearing our military band 
perform * God save the Queen,' and on seeing the British flag float- 
ing at the mast of our vessel by the side of the French colours.*' 

There is one point in which the regulations at Mettray deserve 
all honour^ and as it is one which nearly every private reforma* 
tory in England has £Edled to adopts it is essential to give it due 
prominence and publicity : we refer to the precautions taken as 
to the sleeping of the inmates. Each colonisUias his hammock, 
and at night these are slung across the room^ the head of one 
boy being to the feet of him at the opposite side of the apart- 
ment^ with a passage between^ and thus whispering is prevented ; 
the room is wide enough to admit of two rows of hammocks 
slung in this way; the chef^ or sous-chef sleeps in the same 
room^ in a hammock a little more comfortable than the boys'. 

Now the system of allowing criminal children to sleep pell- 
mell together is alone a sufficiently proMc evil to prove the 
e^ of private reformatories, not one of which, we believe, 
can afford either separate sleeping cells as at Parkhurst, or even 
the judicious precautions taken at Mettray ! Is it not palpable 
that to allow of the sleeping of this class of children together is 
to perpetuate, if not to aggravate, the disastrous demoralization 
of their foregone lives of profligacy ? 

We are most anxious to see reformatories properly constituted 
and universally established, but to effect their purpose they 
must be always penal in their preliminary stage. We developed 
the proper principles in which such institutions should be 
founded in a series of articles some years ago, and they not 
only met with the assent and approval of those best acquainted 
with the subject at the time, but they have been corroborated 
by all subsequent experience. To divorce the correction of crime 
from the reformation of the criminal, is a most pernicious mis- 
take, and we know that the good practical sense of England is 
strongly opposed to any such folly. It is almost equally foolish 
to expect that such a work can be effectually delegated to private 
philanthropists. Some few among them are happy exceptions 
to their general unfitness for any such task. It is, however, a 
fashion at present, and one of the rages or periodical paroxysms 
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of fashionable humanities, which will have its day. We wish 
we were as sure that its fervid activity will be as innoxious as it 
is certain to be transient. "We are apprehensive of the reaction 
consequent on the failures of this kind of abortive empiricism. 
We hear of many of these institutions springing up, nothing 
deterred by the utter impossibility of finding fit men to under- 
take their management. This alone ought to give force and 
effect to the significant warning of Lord Brougham, in his 
short but pithy rejply to Mr. Hill's recent letter, " I have my 
doubts ! '* The philanthropy of the movement is doubtless 
most engaging and laudable. No one questions its complete 
amiability or singlehearted integrity of purpose ; but, oh ! for a 
little prudence, and a wholesome modicum of diffidence I 

We invite the special attention of the Home Secretary to 
the blunders of the Act ; first, in allowing the individual to 
usurp the functions of the law in the treatment of those who 
offend against it ; secondly, in the lax provision made for ascer- 
taining the suitableness of the institution thus got up for the 
purposes of correctional and reformatory discipline ; the former 
purpose — ^that of ccMrection — ^being ill answered by the inflic- 
tion in all cases of at least fourteen days' imprisonment in the 
common gaol, &om which it is often a main object of sound 
humanity and social poUcy to rescue the juvenile offender and 
prevent him from incurring its stigma. Such sins of omission 
and of commission were seldom exhibited in a statute of six 
or seven sections before. ^ 

The proper plan is, for the Government to organise efficient 
penal and reformatory schools, in which punishment may be a 
preliminary stage of the discipline, as at Farkhurst, though with 
some manifestly requisite additional moral agencies; — ^then a 
second stage of labour and instruction and reformatory influences 
combined. The State has no right to shirk this great necessity. 
It has three things to do :— first, to protect society by deterring 
juvenile crime with due punishment; secondly, to reform the 
criminal ; thirdly, as far as possible to mulct the parent. 
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Art. VIIL— bills OF EXCHANGE AND PROMISSOEY 
NOTES.— LORD BROUGHAM'S BILL. 

A Billy intituled ** An Act to permit the Registration of Dishonoured Bills of 
Rxchange and Promissory Notes in England, and to allow Execution 
thereon." (Presented Igf the Lord Brougham and Faux,) Ordered to 
be printed, 19th December, 1854. 

Paper of observations (printed and laid on the table of the House), 
March, 1853. 

THIS bill was introduced into Parliament by Lord Brougham 
during last session of Parliament. It passed through all 
its stages in the Lords without a dissentient voice^ including the 
Select Committee on the Common Law Procedure Bill, to which 
it was referred. Haying been introduced before Easter, it was 
finally passed, and sent down to the Commons on the 2nd June. 
But after being read a second time there and committed, it was 
withdrawn, owing to some accidental miscarriage arising from a 
difficulty on an unforeseen point of form. It has again been 
introduced by Lord Brougham, and must now be seriously dis- 
cussed on its merits. We have read and considered the bill 
with the greatest attention and interest. It proposes a change, 
not in the law relating to, but in the procedure for recovery on, 
bills and notes — ^a change which, as our readers are aware, we 
have frequently advocated in this Magazine. And the change 
is simply and briefly to substitute for the present method of 
recovery, by means of an action at law, a summary form of 
jNTocess and execution (corresponding to the Scotch practice), 
leaving what are now matters of plea, by way of defiwice, to be 
urged at a subsequent stage, so as to stay or suspend the sum- 
mary procedure. But although we may thus be said to have 
committed ourselves on the subject, and while we declare at the 
outset that the principle of the bill, without reference to its 
particular terms and details, has, and has always had, our dis- 
tinct approval, we ^e so entirely unprejudiced, not only with 
respect to the two systems of law^ English and Scotch, which 
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tliis contemplated reform brings under view, but in regard to 
those classes and bodies, whether bankers, merchants, attomies, 
• notaries, or others, whose interests may be involved in the 
measure, that we feel we are in a position to oflFer a fair exami- 
nation of its character, legal and commercial; and we are 
willing to consider and to reconsider everything that can be 
advanced on one side or the other. 

We desire only the amendment, the catholic amendment, of 
the law, and the comprehensive good of the people. We are 
not violent ; we would not be unthinking innovators. We like 
the old saying, stare super vias antiquas, and we even confess 
to something like a lurking fondness for it, because it can be 
said in Latin. And yet, as to law reform, we are of its party. 
Excepting justice itself, the constans et perpetua voluntas jus 
suum cuique tribuendiy there is nothing absolute or immutable 
in jurisprudence. It is but a device, a human device, albeit a 
great and grand one, for the government of the world; its rule 
and plan of administration must, to be just and useful, keep 
pace with the times ; and we ought to find it, at our call, a 
certain instrument of right. Law should not lag behind society ; 
it should point to, and guide into the right way, and if that be 
the ancient way, so much the better. For there is a pleasure in 
going along an olden path, and doing as our fathers did before 
us. But is it now a path? The tide of improvement, of deve- 
loped knowledge, and of advanced science, has overtaken it; 
the ^^andmarks^^ have disappeared ; and further on we see other 
beacons rise up, warning us from a diflferent direction. The 
law must be a living canon, and not the idle reflex of the custom 
of former days. 

But let us control these pleasing fancies, and do our duty as 
men of business. We have a substantial good in view, and we 
simply desire to accomplish our purpose in a practicable and 
reasonable manner. We have suggested that we are not violent 
reformers ; we desiderate rather an enlightened reforming spirit 
than reform itself, and for itself; a spirit which, while it respects 
the past, and, it may be, recognizes it as a contributor to the 
wisdom of the present day, can take counsel with jurists and 
doctors of the law, and, in the face of, in the knowledge of, the 
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learning of the profession^ offer^ not vauntinglj^ but with candour, 
a matured judgment, in favour of a change more consonant 
with the demands of the age. 

And by such a spirit, we unfeignedly believe the noble and 
learned lord, who is the promoter of the bill under consideration, 
not only to be animated himself, but that, as a law reformer, he 
would rather have the support and encouragement it reflects 
than the jubilant acclaun of the most " intelligent '' and sym- 
phonious populace. The old Scotch lawyers, who felt degraded 
even in discussing legal questions with the "laity,'' and who, 
when speaking firom the bottom of their scornful hearts with 
intenaest disgust and heartiest contempt of juries, exclaimed, 
with compendious argument, '^ If we are to have a crowd, give us 
a homed one,'' perhaps went too far. But there was some sense 
in their bigotry, and possibly, at the present day, they would be 
more deferred to than they were at a time when they presented 
a front to an ignorant and complacent legislature.^ It is 
dangerous for legislation to defer too much to particular inte- 
rests, and we take leave to express the hope that, while bankers, 
and merchants, and traders will have their just and influential 
place in the public debate on this bill, the lawyers will not be 
uncared for. Commerce must be tried by jurisprudence, not 
jurisprudence by commerce; and if the law merchant is to be 
privileged, it must be so according to law. For ourselves, we can 
say that we have observed his lordship's persevering endeavours 
to accomplish his reform in this important department of mer- 
cantile law with sympathy and with interest; and, we shotQd 
add that, although consistently persevering with the measure, he 
has uniformly stated his case with fairness and moderation, an 
attractiveness of tone, that may in some measure arise from a 
conviction, which we ourselves share, that the legal change in 
question is inevitable, and that, sooner or later, some such bill 
must become law. Men's feelings and opinions are prepared 
for it ; the Gt>vemment, by the mouth of the Lord Chancellor, 
stand committed to it : one of the chambers of Parliament haa 

^ See the ignorant and absurd yiews that were stated in Parliament, in 
1815, respecting the introduction into Scotland of trial by jury in ciyil 
causes, as noti<M bj us in our. number for May, 1848. 
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already sanctioned it; the lawyers too, we trust, muist be 
taken to be of the same mind, and to be desirous of following 
Lord Campbell in his lordship's declared approval; and last, 
though not least, the Mercantile Law Commission have, we have 
reason to believe, adopted a unanimous resolution in favour of 
the principle of the bill. Indeed, as we remarked in a late 
article, it is difficult to understand how that learned and impor- 
tant body could have come to any other conclusion. They are 
commissioned to assimilate the Mercantile Law of the United 
Kingdom, to make it a general and imperial law, and, as we 
said, ^^ it were to retrograde in jurisprudence to put the law 
of Scotland on the footing of our o?m on this subject ; and, 
therefore, as there is to be assimilation, we must presume that 
this privilege of summary execution on bills will, ere long, be 
incorporated into the English system/' This reasoning seems 
incontrovertible; and the Commission, even if they had not 
considered the question open for discussion before them, may, 
by the terms and conditions of their own existence, have felt 
its force, and, as we have said, they arc understood to have 
unanimously resolved in favour of the principle of Lord 
Brougham^s reform. The existing English practice as to 
recovery on bills and notes, is little better than the practice of 
Scotland nearly two hundred years ago I It is not to be 
expected that the Scotch will consent to go back in their law to 
the seventeenth century, and that their legal system will be 
deprived of a privil^e which it has enjoyed for so long a period. 
The legal change^ then, which is the subject of these observa- 
tions, is, we repeat, inevitable ; and, even if Lord Brougham had 
not moved in the matter at all, the Mercantile Law Commission 
miLst, ere long, have reported in its favour. Granted assimila- 
tion, and ex necessitate ret, this bill follows as the necessary 
consequence. 

We are not, however, to imagine that the noble and learned 
lord ii circumscribed by so narrow a logic. He stands forward as 
a law reformer in thk behalf in a large and liberal sense; and 
he advocates this bill which he has presented to the legislature 
ilimply because he believes in the soundness of its principle and in 
the beneficial tendency of its operation. Nor can any one show a 



Lord Brougham's Bill. 81 

better didm to audience than can Lord Brougham on this 
subject. Long before a mercantile law commission was thought 
of, before assimilation was suggested, he had noted the defect 
of the existing English practice. In his great speech on law 
reform, delivered in the House of Commons, in 1828 (a speech 
to which this periodical has so frequently appealed in support 
of its reforming views), Mr« Brougham thus spoke : — 

^ Fourthly, tohenever a strong presumption of ri^ht appears on the 
part of the plaintiff, the burden of disputing his claim should be 
thrown on the defendant. This I would extend to such cases as 
hills of exchange^ bonds, mortgages, and other such securities. In 
those cases I think the plaintiff should he allowed to have hisjudg" 
ment upon due notice given, unless good cause be, in the first instance, 
shown to the contrary, and security given to prosecute a suit for 
setting the instrument aside" (Speecnes, vol. ii. p. 891). 

In this quotation, indeed, about the '* strong presumption 
of right '' lies the kernel of the whole question, and, if we 
had nothing else to go upon, we might make it the ground- 
work of a sturdy argument. But what have we been doing 
all this time? Nay, let us kindly and respectfully ask his 
lordship himself, what has he been doing all this time ? With 
all our " liberalism,^' our " organic changes,^' our ^' advanced 
ideas/' and what not, we are such Conservatives in matters 
oi justice f such legal Tories, that here is a vice, an anomaly, 
in legal practice pointed out to an attentive auditory of our 
senators by one of the most distinguished and conspicuous of 
themselves, early in the year 1828 (February), and nearly 
thirty years elapse before anything is even attempted ! It 
may be answered, that many of the reforms suggested by the 
speech have since been adopted, and that in so comprehen- 
sive a review it is unreasonable to expect all the points 
remarked on to be at once made the subject of legislation. 
It would, however, rather appear that this matter about the 
" strong presimiption of right " was after all advisedly ignored. 
A mercantile law commission should have been issued then, 
and it was not Mr. Brougham's fault that it was not, for we 
find he concluded this great speech with a motion — 

'^ That an humble address be presented to his Majesty, prajing 
that he will be graciously pleased to issue a commission for inquiring 

VOL. Jilll. NO. cvi. M 
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into the defects, occasioned by time and otherwise, in the laws of 
this realm, and into the measures necessary for removing the same " 
(Speeches, vol. ii. p. 486). 

The speech was met on the part of the government of the 
day by the proposal of a sort of compromise, and it was ulti- 
mately resolved to confine the business of the commission to 
practice and pleading in the courts of common law, although 
the resolution actually adopted might from its terms have 
justified a more extensive inquiry, for the address to the 
Crown proposed that due inquiry be made into the origin, 
progress, and termination of actions in the common law 
courts, " and matters connected therewith,*' a general rider 
which might have embraced the practice in regard to bills of 
exchange. Without, however, giving the then House of Com- 
mons credit for a greater amount of legal learning than it 
possessed, it is just possible that some of them may have been 
looking into the reports, and that Mr. Brougham's bold 
straightforward reform somewhat in consequence scared them. 
For if they had dipped a little into the adjudications of the 
Court of King's Bench they would have found staring them 
in the face a solemn judgment of that distinguished tribunal 
to the effect that, an action on a foreign bill of exchange 
could not be maintained becavse ^' the defendant was a gen- 
tleman (!) and not a merchant." ^ It is true, that a Court of 
Error, migrating temporarily into the domain of ^^ fusion," 
reversed the intelligent deliverance on grounds not of law, 
but of expediency, convenience, and other such trifling con- 
siderations which the common law, in days of yore, and 
under the inspiration of its ^^ beautiful simplicity," was accus- 
tomed to hold in supreme contempt. The judgment, however, 
is noticeable as the seriously declared mind and law of the 
King's Bench in the clear light of the days of William and Mary ; 
and we could hardly therefore be surprised that country gen- 
tlemen, with M.P. at their names, and it may even be timid 
lawyers too, should be alarmed at Mr. Brougham's fearless 
application of a just principle. But the judgment is in strange 
contrast with what was done about the same time, or shortly 

* See Sarsfield v. Witherly, in Carthew, 82. 
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after^ in Scotland^ where, in 1696^ the Parliament had delibe- 
rately extended the privilege of summary execution to inland 
bills, the principle having been conceded by the Scottish legis- 
lature, in the case of foreign bills, about twenty years before. 
These Scottish statutes we shall presently remark on more par- 
ticularly. We need not say they contain nothing to suggest 
any distinction between " gentlemen ^' and " merchants/* 
England, as in other departments of her legal system, here 
stands alone, the Scotch law being the law of all other trading 
countries, although the principle seems not to have been 
unknown to the ancient law of this country. Lord Brougham, 
having been educated in the Scotch law, and as a member of 
the Scotch bar, was of course familiar with these things, and 
probably had them in view when he took the position about the 
*^ strong presumption of right,** which, to our mind, goes so far 
to settle the question before us. 

We have thought it right thus to recognise Lord Brougham's 
peculiar claims to attention on the subject we are considering ; 
and we always cite his noble address of 1828 with pleasure. We 
have ever looked upon that speech as one of the most remark- 
able incidents in recent times of the progress and improvement 
of the English laws ; and we confess we have been accustomed 
to regard it with a respect and deference not exceeded by that 
we have experienced from any subsequent forensic or judicial 
effort, however distinguished, of its learned and eminent author. 
Delivered at a time when law reform can neither be said to have 
very anxiously engaged the sohcitude of the legislature, nor to 
have occupied public attention, the speech may almost be 
regarded as a message from the chair of the great common- 
wealth of jurisprudence, examining with an unflinching criticism 
the grounds, reasons, and principles, on which the then existing 
law stood; and calling on those who owed it allegiance to assist 
iQ purifying all its departments; and to nerve more firmly and 
surely the hand of the juridical executive. 

In the bill, therefore, which we have made the subject of this 
article we had expected to find the elements of a well-considered 
measure, and we have not been disappointed. We like what 
we deem the thorough honesty of its purpose, and the genuine 
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desire shown on the face of it to improve our English commer« 

rial law. There is no vainglorious attempt to show that the 

reform proposed by the bill is the natural working of the law 

of England, nor with dubious nicety to dovetail its machinery 

into the existing common law practice; while, on the other 

hand, much skill is displayed in adapting the working of the 

change to the available appliances of the courts. The preamble 

honestly sets out that — 

" Whereas the mode of recovering on dishonoured bills of exchange 
and promissary notes which prevails in the law of Scotland, known 
as the process of summary diligence, is found to be of beneficial 
operation, and it is expedient to introduce a similar mode of re- 
covering on such instruments into the law of England. Be it 
enacted," &c. 

Now we are desirous of stating that we highly approve of this 
preamble. In the first place, it is true that the bill has been 
suggested by the law of Scotland — a not insufficient reason of 
itself, perhaps, to candid and ingenuous persons, for the terms 
employed; and secondly, we consider it extremely important 
that the law and the lawyers of this country should have secured 
to them, by the form of the bill, the benefit which the long 
experience of Scotland in the practice which it proposes to 
introduce into our legal system must be well able to afford. 

The preamble having thus honestly set out the source and 
purpose of the bill we come to its various sections and clauses, 
which explain and enact the principle of the change, and the pro- 
visions for its application. Section 1 providing, we may remark 
in passing, that the Act shall come into operation on the 24th 
day of August of this year, but that it ^^ shall not apply to any 
bill or promissory note drawn or made prior to the passing of 
this Act.^^ The nature of the legal process proposed to be 
enacted is then at once declared by the second, third, fourth, 
and fifth sections. The second section has been made the 
subject of very mistaken cavil by some who profess to speak in 
the interests of the attorneys, in relation to which question we 
shall again have occasion to refer to it ; — at present we simply 
recite it here in connection with the contemplated reform 
generally. These sections, then, are as follow : — 

" II. All bills of exchange and promissory notes shall, for the pur- 
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poses of this Act, be noted, or noted and protested, as in the case of 
foreign bills of exchange. 

" III. It shall be lawful for the holder of a bill of exchange which 
has been noted for non-acceptance, or of a bill of exchange or pro- 
missory note which has on the day of its becoming due been noted 
for non-payment, and which bill of exchange or promissory note is 
free from erasure or alteration in any material part, except by 
striking out the name or names of an endorser or endorsers, to pro- 
ceed under the provisions of this Act at any time after protest for 
non-acceptance or for non-payment, and before the exniration of six 
months after the day of such bill or note becoming due : provided 
such holder shall, on or at any time previous to the day of such bill 
or note becoming due, have been the holder thereof, or liable for the 
amount of the same, or shall under the custom of merchants have 
paid such bill or note supra protest for the honour of the drawer of 
such bill, or of any endorser on such bill or note. 

'' IT. It shall be lawful for her Majesty to appoint an officer, to 
be attached to the Coiu^ of Common Fleas, who »iall be called ' The 
registrar of protested bills of exchange and promissoiy notes ; ' and 
the said registrar so appointed shall keep a register in the said Court 
of Common Pleas, in an office situate within the city of London, to 
be provided by the Lords Commissioners of the Treasury, for the 
registration of protested bills and promissory notes, as hereinafter 
provided : and such registrar may, bv a writing under his hand and 
seal, appoint a deputy or deputies, who shall be previously approved 
of by the Lord Chief Justice of the Court of Cfommon Pleas ; and 
all registrations made and other acts done by such deputy or 
deputies shall have the same effect as if made and done by such 
registrar. 

** V. Every holder of a dishonoured biU of exchange or promissory 
note which is free from erasure or alteration in any material part, 
except as aforesaid, may, after protest, register such Dili of exchange 
or promissory note, ana the protest thereon, in the register of the 
Court of Common Pleas, and shall thereupon be entitled to an order 
of such Court on such bill of exchange or promissory note asainst 
the parties to such bill or note whose names are signed or endorsed 
thereon, for payment of the same, with interest and costs, within six 
days after service of such order, exclusive of the day of service, and 
in the form contained in the Schedule to this Act annexed, marked 
No. 1 ; and upon the expiration of such six days after service of 
such order on any such party, without such payment having been 
made as aforesaid, the said order shall have the effect of a jud^ent 
against such party, and may be registered as such, and execution 
may then issue thereon against such party, on affidavit of the service 
of such order, which affidavit shall be endorsed on such order or 
annexed thereto : provided always, that in any case of doubt or diffi- 
culty arising to the registrar of protested bills of exchange and pro- 
missory notes in the execution of his duties under this Act, it shall 
be lawful for such registrar to refuse to register any bill of exchange 
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or promissory note and protest tbereon until such holder shall applj 
to and obtain the fiat or order of such Court or a judge directing the 
registration of such bill or note and protest." 

This fifth section would not be very well understood without 
the first clause of the twenty-fourth, which thus provides : — 

" XXIV. Every protest of a bill of exchange or promissory note 
shall, for the purpose of registration under this Act, be received by 
the registrar of protested bills of exchange and promissory not^ 
without any evidence being required as to the signature or seal to 
such protest." 

That is to say, the protest will, for the purpose of registra- 
tion, prove itself, as is the rule in Scotland, and a most im- 
portant and necessary provision: nor is it open to an objection 
we have heard suggested, and which we shall afterwards notice, 
that it is calculated to encourage forgeries. On the contrary, 
we believe that the bill in this respect is a great improvement, 
— that it will rather have the tendency to prevent forgery, — and 
that it will deter from the uttering, use, and attempted circu- 
lation of forged bills more eflfectually than ever. 

But to proceed with our inchoate Act of Parliament. The 
creditor under, or the holder of the bill or note being armed, 
as we have shown, with the means of legal recourse, what 
remedy has the debtor, who has good grounds for resisting 
payment ? 

The fourteenth and fifteenth sections answer the question ; 
they provide as follows ; — 

" XIV. It shall be lawful for the party who has been served with 
any order for the payment of a biU of exchange or promissory note 
as aforesaid, at any time before execution levied, or oefore any writ 
of Fieri facias^ Levari facias, or Elegit issued on such order or 
judgment has been fully executed, to applv to the Court or a judge 
to stay execution, which application must oe supported by an affi- 
davit disclosing what woula constitute a legal or equitable defence 
to an action on the bill or note against the party seeking to stay 
execution, or facts which according to law womd make it incumbent 
on the holder of such bill or note to prove in an action thereon that 
he gave a valuable consideration for the same, or such other facts as 
the Court or judge may deem sufficient to stay proceedings or for 
the making of such other order as hereinafter provided : provided 
always, that if the party served with such order shall be arrested on 
any writ of Capias ad satisfaciendum issued on such order or 
judgment, it shall be lawful for him, at any time before he is dis- 
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charged from costody, to apply to the Court or a, judge to Bet aside 
such writ, and to discharge him from custody, and to stay all further 
execution; which application shall be supported by affidavit as 
aforesaid. 

" XV. In any of the said cases, if the Court or judge shall think 
that such legal or equitable defence has been disclosed, execution mar 
be stayed, or the paity discharged from custody and execution stayed, 
as the case may be, or an issue in fact directed to be tried by the 
parties, or a special case to be stated by them for the opinion of the 
Cotirt, in the same manner as if the question of fact or of Law so 
directed to be tried or stated had been raised by consent of parties, 
without pleading under the provisions of the Common Law Pro- 
cedure Act, 1852, or such other order made as to the Court or judge 
shall seem meet : provided always, that in the proceedings in any 
issue or special case to be directed under this Act the holder of the 
bill or note shall be plaintiff, and the party seeking to stay execution 
defendant ; and the Court or judge in any of the cases aforesaid shall 
have power to direct upon wnat terms, as to security for costs or 
otherwise, such issue shall be tried, or special case stated, or other 
order made as aforesaid." 

To which may be added the latter clause of the twenty-fourth 

section and the twenty-fifth section. 

" XXIY. * * • * Provided always, that it shall be competent for 
any party to a bill of exchange or promissory note, to apply for and 
obtain a suspension of execution as hereinbefore proviaed on the 
ground that such bill of exchange or promissory note has not been 
duly presented, and the Court or judge may if not satisfied require 
further proof that the presentation alleged in the protest has actually 
been made by the notary public by whom such protest shall have 
been made, or by some clerk of or apprentice to such notary public, 
or by some other person acting in this behalf in default of a notary 
pubhc. 

" XXY. In any proceedings under this Act, on any bill of exchange 
or promissory note, the defendant may, at any time before execution 
levied, apply to the Court or to a judge, on affidavit, showing that 
the bill of exchange or promissory note on which such proceedings 
have been taken, or his signature thereto or thereon, was obtained 
from him by any menaces, force, or false pretence, or other firaudulent 
means, or that such bill or note has been firaudulently appropriated 
or disposed of, and thereupon such Court or judge may order the 
said bill or note to be forthwith deposited with the registrar of the 
Court to abide the further order of the Court or judge, and may 
further order that all proceedings thereon shaU be stayed until the 
plaintiff shall have given security for the costs thereof." 

By the next section, the sixteenth, the party seeking to stay 
execution must furnish security for debt and costs, a regulation 
■which has not only been always the practice of Scotland, but 
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which, to some extent, corresponds to the Common Law Pro^ 
cedure Act of 1854, by the thirty-eighth section of which it is 
declared that notice of appeal shall be a stay of execution, pro- 
vided bail to pay the sum recovered, and costs, be given. The 
regulation in question in this bill is qualified by the following 
reasonable proviso. 

" Provided always, that the Court or judge may direct that such 
security shall not be required where the party applying for a stay of 
execution or discharge irom custody can show to the satisfaction of 
the Court or judge, upon affidavit, that his alleged signature to the 
bill or note has been forged, or that circiunstances exist which affect 
the title of the holder with fraud, or that any other circumstances 
exist which, in the opinion of the Court or judge, may render such 
security tmnecessary ; and in such case it shall be lawful for the 
Court or judge, in its or his discretion, to direct that the holder shall 
find security for the defendant's costs of trying such issue or of such 
special case and proceedings thereon, or pay into Court a smn of 
money which shall be deemed sufficient by such Court -or judge to 
abide such event as aforesaid." 

Section seventeenth provides that the costs of such issue in 
fact, or special case, shall be in the discretion of the Court. 

The eighteenth section is an important one. It is in these 
terms : — 

" XVIII. Upon the finding of the jury on any such issue in fact 
the order for the payment of the bill or note shall be forthwith dis- 
charged, or execution shall forthwith be issued thereon, according to 
such finding, unless the Comrt or a judge shall otherwise order, for 
the purpose of giviug either party an opportunity for moving to set 
aside the verdict or for a new trial ; and upon the judgment of the 
Court in any such special case the order for payment shall be forth- 
with discharged, or execution shall forthwith proceed thereon, 
according to such judgment, unless proceedings in error be taken by 
either party : provided always, that if the plaintiff has been discharged 
from custody by order of the Court or a judge, such discharge shall 
not be a satisfection of the debt due by such plaintiff on the bill of 
exchange or promissory note on which the order for payment origi- 
nally issued." 

The interpretation clause is significant : it forms the twenty- 
seventh section, which is thus expressed : — 

"XXVII. The word 'Holder' shall be taken to include any 
party or parties who shall, under the custom of merchants, have paid 
supra protest any bill of exchange or promissory note for the honour 
of the drawer of such bill of exchange, or of any endorser on such bill 
of exchange or promissoiy note ; and the word * Judge ' shall be hel4 
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to mean and inclade any judge of the Superior Courts of Common 
Law." 

The only other part of the Bill to which we need here direct 
attention is the twentieth section, by which it is provided : — 

'' XX. Nothing in this Act contained shall be construed or taken 
to interfere with or to affect any remedy which is now competent to 
the holder of, or to any party to, a bill of exchange or promissory 
note, at law or in equity, nor be applicable to any bill or exchange 
or promissory note for a sum not exceeding ^fteen pounds,^^ — (A 
restriction understood to be made in consequence of Loan Societies 
being empowered to lend to the amount of 15/.) 

Such are the material portions of this Bill, by which it is pro- 
posed to assimilate the method of recovery in bills and notes to 
the Scottish procedure. The history of the latter is brief and 
sinaple. It was first introduced into the practice of the 
Scottish law in 1681, and the perfect ease and success of the 
experiment may, we imagine, be attributed to the circumstance 
of the pre-existence of the machinery for its operation in other 
analogous departments of the Scottish legal institutions, and 
which rendered the application of that machinery to the new 
method of enforcing payment of bills of exchange practicable 
and safe. The idea seems to have been obtained from what is 
known in the Scotch law as a Decree of Registration ; a form, 
by the way, which Professor Bell deduces from the judicial 
repertory of the Roman law. He says : — 

" In the fifteenth century a great revolution took place in the 
judicial policy of Scotland. The Court of Session was instituted 
afber the model of the Parliament of Paris. The brief of distress ^ 
fell into disuse : the principle of the Boman and Prench jurispru- 
dence was adopted ; and judgments were executed by means of 
special writs issued on judicial warrants, and analogous to the 
Boman Actio JudicatL Generally speaking, these warrants are 
decrees ; either pronounced in the course of an action, or issued 
summarily, in virtue of the consent of the debtor." 

The learned Professor then goes on to explain that — 
"The decree of consent, called a decree of registration, may 
generally be described as directly grounded on the registration of an 
obligation or contract in the books of a court of competent jurisdic- 
tion, by virtue of a previous consent incorporated in the obligation 

^ An old Scottish writ for the seizing of moveahles belonging to a party, 
in order to compel his appearance in court, and which was returned to 
him on his appearance. The distress referred also to goods carried off in 
' payment of deht. 
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or contract. Proceeding on such consent a fictitious judgment Ut 
given forth hj the clerk of court, authorizing all usual and necessary 
writs of execution, as if by the authority of the judge. Analogous 
to this, though, perhaps, more operose in its form, is the English 
warrant of attorney to confess judgment ; and the greater simpUoity 
of the Scottish consent to registration for summary execution, has 
enabled the Legislature to declare, that, by legal construction, such 
consent shall be implied in bills of exchange and promissory notes, 
whereupon protests for non^-payment may be recorded to the effect of 
harin^ a decree of registration issued ; and in this way the necessity 
is avoided of an action on those instruments of trade which are in 
daily use, and creditors have immediate access to the most summary 
eaieeution** (IBelTs Oom.4). 

Elsewhere in the same volume of his Commentaries, page 386, 
the professor says : — 

*' Bills of exchange, inland bills, and promissorr notes, the simplest 
of all obligations in form^ and the least trammelled with solenuuties^ 
aire, in respect of periformance, the most strict, and in execution the 
most rapid of aU the obligations known in law. For, though in 
England there is not the same expeditious mode of obtaining payment 
of a bni as in the case of a oond, warrant of attorney, statute 
staple, or statute merchant, in Scotland, by means of a legislative 
provision of great simplicity, bills are enforced by every sort of dili^ 
gence known to the law, without any necessity of ^ previous action, 
and in the most summary way possible." 

The ''legislative provision of great simplicity** having heen 
ol)tained &om no less a source than the actio judicati of the 
Roman l«w, not directly, however, but probably through the 
medium of the French legal usage, according to which most of 
the Scottish forms of law were, in 1532, modelled. And now 
we are about to get hold of the ''succession,'* by linking on. to 
our brethren in Scotland ; so that in spite of the barons 6£ 
England and Junius, we may ere long be found in the degene- 
rate occupation of coquetting with the Boman jurisprudence I 
Dep^cid upon it, if anything happens to the preamble of Lord 
Brougham's Bill, it will be the spirit of the said barons stalking 
about somewhere I **Nollumus leges Anglus*^ — we cannot go 
on with the quotation. It does not a«it the present day. We 
would rather invoke the genius of Lord Mansfield, who, although 
a greater admirer of the Roman law than pleased the legal 
tfl3te of his time, was also a yery great commercial lawyer and 
judge. We are sure Lord Mansfield would haire approved Li»d 
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Brotiglfkm'B Bill. Hk mantle^ in this respect^ liowever^ hsA 
fallen on his successor^ the Chief Justice of our day, for Lord 
Campbell is one of its warmest supporters. 

But now oar English readers will be carious to know how 
the Scotch lawyers of the seventeenth century used the leaf of 
Roman law which they found in a French book, and the 
cunning phrase they employed in order to make it weighty and 
skilful^ as it has been successful^ legislation. The Act is the 
Scottish statute of 1681, c. 20, as it is commonly cited, or 1681^ 
c. 86, as it is given in Mr. Thomas Thomson's Collection, and 
we pray attention to its preamble : — 

'* Ous SovEBAioms LoBD, considering how necusary U i^fir the 
flouHsMng of trade, that hills or letters of exchange be duely payed 
and have ready execution, conform to the custom of other parts, 
BOETH, THSBETOBH, with advicc and consent of his estates of Parlia- 
ment, STATUTE and obdaik, that in case of any forraign bfU of 
exchimge, from or to this reidm duely protested for not acceptance, 
or for not payment, the said protest having the bill of exchange, pre- 
fixed, shall be regi^fcrable witnin six months after the date of the said 
Wm, in case of non-acceptance, or after the falHng due thereof, in 
case of non-payment, in the books of council and session, or other 
competent judicatures, at the instance of the person to whom the^ 
same is made payable, or his order, either against the drawer or 
indprser, in ease of ane protest for non-acceptance, or against the 
acceptor, in case of a protest for non-payment, to the effect it may 
have the auttiority of the judges thereof, interponed thereto, that 
letters of homing upon a simple charge of six days, and others eiteeu'^ 
torials necessary may pass thereupon, for the whole sums contained 
in the bill, as well exchange as principal, in form as effeirs, sicklike, 
and in the same manner, as upon registrat bonds, or decreets or 
r6gvstr»tion, proeeeding upon consent of jparties : Paovinnro alwayes, 
That if the said protests be not duly registrat within six moneths, in 
manner above provided, then and in that case, the said bills and 
protests are not to have summar execution, but only to be pursuea 
by way of ordinary actions, as accords. Aim I'abtheb, It is hereby 
statute, and enacted, That the BU|nB contained in all bills <£ eXohaiiga 
bear annual rent, in. case of ^qt acceptance from the date tbe^e^ 
and in case of acqeptanqe, and not payment, from the falling dup, 
ay and while the payment thereof; AkI) fabtheb, his Majesty, 
wiiih advice aforesaid, ^kerel^ dieclares, That notwithstanding of l^e 
li&PTiB^d smnpaaa? eiecut|mp?prided.to foUo^r upon biUs of exchang9( 
toy the fluips therein contained, in manner above- specified, y;Bt it 
^iaSi be Ifeasom to^ the party charger to pursue for the exchange, if 
ttOt- ftoittofcaeld = lA the said'bffl9,'.\^fth re-fexchange/daiiiage inter^ 
avd^all.^^p^ifOfi^^ hi^&feiheroivflittaryjdd^, &£ in ease of suspen^iiMi, 
to eek the same to the charge at the discussing of the said suspen- 
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sion, to the effect, that the same may be liquidat, and deci^et given 
therefore, either against the party principal, or against him and his 
cautioners, as accords." 

This Act applies to foreign bills. Shortly after it had passed 

Lord Stair^s far-famed Institutes were composed and published^ 

and treating of the Act, that noble and very learned *' Scotch 

Coke upon Littleton ^^ (so called by Lord Wynford), in his great 

work thus ex animo approves the then Scotch law reform : — 

" Bills of exchange have now summary execution, by homing, as if 
they did contain a clause of registration, by the Act 20, Pari. 3, 
Charles II. (1681, c. 20), which was very fit for the expediting of 
commerce,^^ (Institutes, 1, 11, 7.) 

Mr. Erskine, too, chimes in thus : — 

" As bills of exchange ought, out cffaoour of GOUMMree^ to hi^ve 
the most ready execution, notorial protests of them either for non- 
acceptance or non-payment, having a copy of the bill prefixed to 
them, as by 1681, c. 20," &c. (Institutes, 3, 2, 36.) 

And then he gives the statutes. A few years after, to wit, in 
1696, about the time when the King^s Bench had given that 
solemn judgment about the difference between "a gentleman^' 
and ^^ a merchant " we find the Scottish Parliament aflSrming 
the principle of the statute of 1681, and extending it to inland 
bills, " in all points.'' This Act is cited as the Act 1696, c. 36 ; 
in Mr, Thomson's Collection, 1696, c. 38. 

But the Union takes place, and do the English lawyers get 
the better of the Scotch ? Does British legislation improve 
upon the legal and commercial ideas of the north ? Not in the 
least ; for by the 5 Greo. III. c. 49, the British Parliament, with 
their eyes open, affirm the views of the Scotch, and apply the 
process of summary execution to certain objectionable bankers* 
notes. Further on we find the same British Parliament by the 
12 Geo. III. c. 72, deliberately extending the privilege to pro- 
missory notes. That is an Act regulating matters of bankruptcy 
in Scotland, and certain forms of legal process thereto relating ; 
it consists of forty-four sections, and from the thirty-sixth 
section to the end it is occupied with the subject we are now 
considering. The latter section itself thus clearly announces 
the mind of King, Lords, and Commons; the italics are not 
ours : — 
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- " XXXYI. And whereas U would he advantageous to trade in that 
part of Great Britain called Scotland, that promissory notes were 
allowed the like summary execution and oilier privileges with hills ; 
be it therefore enacted by the authority aforesaid, That from and 
after the fifteenth day of May, one thousand seven hundred and 
aeventy^two, the saoie diligence and execution shall be competent, 
and shall proceed upon promissory notes, whether holograph or not, 
as is provided to pass upon bills oi exchange, and inland bills, by the 
law of Scotland, and that promissory notes shall bear interest as bills^ 
and shall pass by indorsation; and that indorsees of promissory 
notes shall hare the same privileges as indorsees of bills in afi 
points." 

The British Legislature of that day^ however^ appear to have 

had some misgivings about carrying law reform so far, and to 

have intended the Act merely as an experiment : for while they 

n^ake it speak so unequivocally about the *' advantage to trade/' 

they take care to provide that it shall only remain in force for 

seven years. But all doubt on the subject was ere long removed, 

fmd by the 23 Geo. III. c. 18, sec. 55, the provision of 

12 Geo. III. c. 72, is made perpetual. The 23 Geo. III. in 

this respect is very instructively expressed, the enactment 

being put on ^' experience '^ under the 12 Geo. III. in these 

words : — 

" LY. And whereas it hat% heen found hy jcxPEBiByoE, that so much 
of the said Act made in the twelfth year of the reign of his present 
Majesty as relates to hills and promissory notes, hath heen of qbieat 
ADYANTAGE to the trade and commerce of that part of Great Britain 
called Scotland, be it therefore enacted, That so much, and such part 
of the said Act, shall be, and the same is hereby made perpetual." 

Here then we have the Legislature of Great Britain on three 
several occasions, and by three several statutes, deliberately 
affirming the principle of summary execution on biUs and notes ; 
intimating, at the same time, as clearly and emphatically as 
they could, that it was not thereafter to be called in question; 
and, of their knowledge and on their experience, declaring it to 
be advantageous to the trade and commerce of Scotland. And 
this complacence on the part of the British Parliament is not 
only intelligible, but as a circumstance in favour of Lord 
Brougham's Bill it receives no little weight, when we remember 
the large and increasing intercourse and dealings between the 
merchants and traders of the two countries, and know how 
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firequently and how aatiafiiotorily to themselyes Etigtillf lD6r*»' 
chants and others^ holders of Scotch bilb and note8> arail thenQt^' 
selves of this process in Scotland. Had it been otherwise^ il jb 
unreasonable to suppose that English merchants^ instead oi- 
approving the Bill^ as there is the strongest evidence before uti' 
that the^ do^ would not have stirred themselves so far td htt^e' 
procured the alteration of the Scotch law^ while it is ii!i^{(t^' 
bable that Parliament would have committed itself so readify'tcl^' 
a sanction^ thrice repeated^ of a mode of proceedings in moitej^' 
and mercantile transactions^ in which others than the Scottish' 
nation, particularly the English people, were, from 1iie nature 
of the caae, interested. /* 

Parliament then was right, as it wiU be right now in passiifirg. 
this Bill. The advantage to Scotland has been very ^eat. Oil' 
this subject the " Paper of Observations'* says truly :-^ • * 

" The advantages of the system of Bummary diligence, in tfae 
opinion both of Scottiah kwyeifs and mercaoslsde men, ate gt^gt'^sX^ 
UBquestionable. It has now been in existence for. mote tha^sitiC^i^ 
tury and a half, and its benefieial operation has been proved by the. 
most satisfactory evidence. Under it the commerce of Scotland hW^ 
increased and strengthened with a rapidity and steadiness wMohl^ 
scarcely to be paralleled in the annals of any other modem nation^,' 
How much of this has been owing to political causes it is UI^leG|es-. 
sary to inquire ; but the fact is unquestionable, that a system which' 
beius directly on credit has been foond contemporaneous with one of 
the moat astonishing developments of trade which has bei^n reoovded; 
in history." • . t 

This cannot be doubted : unless we are aaked to bdiei^ ihsfcr 
Scotland, as a country, possescies greater faoilitiea f <» cokniftteiw 
qal undertakings than Eingland, and thut the idnosyncmBy ofi 
the Scottish trader is something different and better than.thcu 
chaxacter and habits of the English merchant 1 

Why, indeed, should the statute-book continue to bear testis 
mony only to the advantage of the procedure to Scotland? 
Why not to England as well? If good for the commerce of; 
the one country, why not for the other? and two- cotintricr' 
situated as England and Scotland are — one countiy. iQ^fi^! 
We do hot care to ask^ the gue^tion^ and we are lOvenJen. 
inclined ttoBwait the cerem<my of att answer. ^ \ /^ ! ..J 

With, the phort .ac^Qu^t we have, giyen ,of the Jb»Kitary^<of^ 



the So^^tiah law oa the lubject, our leaden will be able to 
undentand how this particular process came to be the form 
of oompuhitcMr for enforcing payments dne by bills and notes 
in Sootiimd, The actual procedure by which the principle 
ctf the rule ig applied in practice there we need not here parti- 
qulMly axplain. It is sufficient to state that^ making due 
aUowMi09 for some litfle differences in judicial forms and ia 
t^hniqillityy the jurocedure so long and so beneficially followed 
i^ Scotland- is almost identical with that provided by the Bill ; 
eo^tbal^'in prim^le and in practice^ the English merchants will, 
^hen it has pssaed, have the same rights and privileges as bill* 
holders that the Scottish merchants have for such a lengthened 
period eiQoyed« We may just observe that the mode of pro- 
oeeding in Scotland is ealled a '^ suspension '' at the instance of 
the debtor, by which it is sought to stay or ** suspend '^ the exe- 
q^tion or " diligence/' The ground and reasons of suspension 
aire heaid and determined by the '^ Lord Ordinary on the Bills,'' 
or. Judge in the BOl Chamber, who gives his judgment with all 
oonyenient despatch, either staying or " suspending" the execu- 
tioikj i£Aprimd facie case has been made out, or allowing it to 
go on. In the former event, both parties are admitted to proof 
and argument, on considering which the Court finally decides 
whether execution shall issue or not. But in general no sus« 
peaojiaax is granted without security given by the party applying 
for it to pay the debt if it shall be ultimately found due, and 
tfaBicoBts*— a regidation, however, as to which, as is provided by 
ItfnflkiBffoagkttm's Bill, the Coort have a discretion, which is 
etxemived' acootfdiiijg to the drcumstances of each particular 

The beneficial effect of the jsx)ceeding in Scotland is thus 
staited in the '' Paper of Observations :'' — 

**T?ime and money are not wasted on subtle points of special 
pfeadingv or in defeating the sham defences of an opponent. Another 
cgmaeggoe^e is no leas clear. A dishonoured Scotca bill of exchangd 

* For farther inquiry into the Scotch law on the subject of the summary 
eaaontbiion bills and notes, reierence is made to Mr. Thomson's Treatise 
on the Scotch Law of Bills ; to Beveri^ on the BiU Chamber ; aad to 
Stair's Institutes, and Erskine's Institutes, as quoted gupra* Also to 
Bcpss's iMa^g Ctoes in the Qommercial Law of England and Scotland. 
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one. Its payment caii be enfprced by a much less dilatory aiii 
expensive machinery ; and when the holier knows, as he ought' to do, 
the true ifature eM. chfanMstet t)f tfie instrantieDt in bis ^bfiwessfeft, to 
iS'Bot aGnddtto pnt>4}hat tnadtinory in soptidn. 9e koow£(.l4>at .91^ 
dilatory proqeedings ,^ill be of no avail ,tq .prevent the enforce- 
ment of his just rights; and he has no fear that the final result 
of any proceedings which shall take place, may end in a judgttid'^ 
Bgaiimt ait ixiiolvBa%, siacor a BiiiBl);r>ini]Bt ie inteiqp^ded) irbme ability 
to- pfky he has tb^ meana.of ^k^w^ntligf. jb^tmg^ .But,the^<^ ia.^a 
furflier consequence still which results witti ej[uar certainty frdih )inis 
feystein; ' If the party liable 6n the biQ be in insolvent cfrdimstemc^s 
i^en it is pfcrt;est<3d send i!«gi«tei^ -he as'idbepnaredof idMr^metamsxIf 

fxAismg of .the evil day^ and. itf i§p}9g f^urtb^r, px^ (ujsi^ef, jia^^ 
opeless conditipn. Should execution proceed against him without 
iiis attempting to stay itj the true state of Ms affairs becomes 
'idp^arent j and even wfierd h6 a{)p^e9f^r aBtL^peusiott-of |MM>beedittg9, 
Jib masi> pxoviMb eiiicetiea' who^. OW0 »9l%ms^M:tifi^ei^ B0ip^.i^ffi:s^^ 
who must rondear themaelvje? liable, fpr, the, debt, interestj aipd/costs. 
This for a man verging on insolvency is no easy matter to accom- 
plish ; and the system, theref^i'e, supplies a most''eflB(ri^t^'fti[^ 
searoliing' test of uiBolTeMf) and luflTorda one of idsie . bestrfiMUir^ids 
w;hijeh lpgisli|»1jio^ has yet devisee! for joqy^rcantile credit." .... .. , .^ 

Afi: another. iUwstliratkNCL ^ >t]|e civvorkiotg ^of 4h.ar8^te«i. t^^the 
iScotoli hM, it it stated' as .a '&et/ luseettranei ftom.iOEi^^i^dQfyii- 
ineitts^ that of protests' jri^titered pa.<disfaoi!ioiired biUstcf. «ai- 
idange in Scotfaiid> k)9a tlaaniona per cen^. eve attat^ptedrt^^^ 
'fluq^encl^d^ and i^itt aCsuoeiQSsjM suspexuiifils $t}^,ajr^i^6)i8t]^9ius 
theb. one- m a i^i«Baiid ^ registegned f»riotes^.it $]|j|.|&^|i]«|s 
being tbus the Tiite,!»ad. gpod.-drfi^cee tha ea^gtii^^.WB.GqaQi 
imagme ^aA a stiote-^ thiiiga wavld be./prodi;boed iB:rScQfclfl|ild 
tr7<(»«i2MtUiatb«/t)iJeKse.t]pi( IBngU^ reeied}F>,l9iy ^tE«y. of, siet^^^fi^ 
i?eooi^rf by siaanmavy ^sejbutiiDa J ¥^t^ as all a^ o^^ra^ 1jb>at 
there must be^ aad that tkere ^ to bi^j ^^i^fmi Ai/i(^^ p^ ^{k^oii^ac 
idea, and in ask) ^iii^.YitWfi omr hotd Bv^mgb^m^^k imi be 
resisted! The cssBe ^miW oi Sio CQm]grimifiei.i Mtl^r^^k^ 
^otck^uiAitiary prooedare^ must r^, ii^^ro^oed. i9):p ;^|^m^^ 
uTiSeoQanA uauftt^prepiire herself. iar*be coai^ijiiejj^^QS'iwBrhff^e 
'^fK>r«i»iply just eeufiWiBaBMited^l rBut the.ScQtfilvlarWyer^^^y^l^ffc 
to force our remedy on them would be to throiii^ hapk.;ii^e|^;i|lp- 
4ifce.of th^air llbw Gftarljr tv^ JaAi^dfed yiw^r,, s^.tli«Jt evi^n. i^^ thie 
Metc^nMle Law' Commis^om ; h^ nioit adopted a mmia^n^i^ 
re^alutioa iu fawrour of tte prM¥aple .of wwn^ij? ^^spwtiop^oVe 
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are shut up to the perplexing alternative of assimilation or not 1 
Are we doggedly to stand stilly or to go on ? Or^ if inclined to 
go on, are we to refuse to do so, because the certain and inevi- 
table consequence must be, that we shall have to gulp down 
80 much Scotch law 1 The logic seems inconveniently in* 
exorable. 

But as we hope we have shown, or at least suggested, the 
change on our part would involve no such forcible indoctrina- 
tion, in any merely Scotch sense. To be sure, had it not been 
for the Scotch legal administration, we of the present genera- 
tion of English lawyers — whatever may have been the case in 
former days — might possibly have never heard or known of 
such a thing as summary execution without the intervention of 
an action : for our notions of freedom and unbending right are 
and have long been essentially bound up in writ, declaration, plea, 
issue, &c. And then there is the jury — the " country,'^ the " pal- 
ladium of liberty,'^ — ^those twelve good and true men brought 
together and put into the box in a fine and mysterious manner, 
which we have been jtold, on great authwity, is the supreme, 
the last grand effort of the British constitution I All this we 
might not have been asked to lose, and we might not have lost, 
had it not been, we say, for the proximity of Westminster Hall 
to the Parliament House I But however this may be, let us 
be assured that neither the principle nor the purview of Lord 
Brougham's Bill is purely Scotch, Scotch ab online, but only 
Seotch in transit, or by way of succession. For whereas the 
p)reamble of the present Bill truly and honestly puts the measure 
on Scotch experience (a plea, as we have seen, with the British 
Legislature for the ''perpetual'' continuance of the proceeding 
to the Scotch people), the Scotch themselves do not hesitate to 
declare, in the preamble of their Act of 1681, that the idea was 
obtained from ''the custom of other parts.'' And Professor 
Bell tells us, in his ^' Commentaries,'' that the original of that 
idea was derived mediately from the Roman, immediately from 
the French kw. 

The process of summary execution is, indeed, not only the 
law of Scotland, — ^it is the law of France, of Belgium, of Holland, 
very s^ngently, we believe ; of the trading towns of Italy, of, 
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«Fe Jaadi^r. ai^jryftU.tciDdtfig tecmntriM^ eseeptmg BBglalid;'*and (thove 
6th»8 where the E&^lisfa law p*fevail«. And in these days trfi#^e 
trade, such a consideration is surely not immjE^terial. . Ixwjjf^^i 
without reciprocity in law and process in commercial^ business, 
fliere bannot he* perfect free if'stde: A doinmori inle (rf i^i^(4ry 
toder tnercantae contracts' and obKgatibns is, in truth, rf d^iJesii 
sit^ rfthc leasiB 6f fiiee trade ; and! indoiihtedly foreign 'illiik^i9iLfktt 
and tradeihi #ould all Uie more readity coine into otii^niki^bfe,' 
and receite ujs m th^rs; tf ^Hfey could be'dstrr^d that^theil* 
dealings Wei'e'caairiea <Mi arid- would be perifeeted utitlbi^^le^itt' 
sandion«'idenlticaliHththe'pWnci]{)les of their 6wh p/rb'c^dttre. 
itt-aJhisidn to this subject,' Lortl'Brough'am stated in the iB^ovlsA 
6f Lords, in Augnst la^, wheh 6iplalliirig aAd reiubldiig bn tite 
accidental miscarriage of the BiH in i^e Common^, on ^its'fi!^ 
intJ-oductidn, that^ .: . . .. , ., ! u, 

" In all other trading countries the law of honesty prevaiis,-i-^tne 
law. which compels vc^^ to pay a^i the da^r &ey luwevmuntBinlytand 
uu4er their own hands hound thetnaelTcs to- pa^» and not afc some 
uncertain time which may suit their own canvemenca That, law of 
eommon honesty ha« been estaUished in ScoliBnid' for tone bundreft 
and seventy years, durioig which penikMl the growth of itsoommerda]; 
towns, of Q-lapgow eti|>eoiaUy, has bae^ ra^id beyond ail example. 

" The same law of summary execution prarails in France, in the 
Netherlands, in Hollai^, wfacve^ indeed; it is moreeti^iJBg^rt stifl,^^^ 
in ail trading o^i^es eidept those feuhgeei to ^jn^sh- law i^^asid^ 
Qven in this) country it was the law of old. The.porooesB six cepturieB* 
ago, under statutes mjerchant uid statutes staple, waa exactly the> 
summary diligence now desired, by which tiie cnbtor^s person^ bud, 
and goods W^ve answerable, withont nay action]; and this^ im a^iones' 
of debt acknowledged* Had bills of exehange,.- therefope^esiated dn 
Sdwafd the First's time, to them this summary exeentooB would, of 
course, have been applied." ' . 

To th^ same effect ar^ the i?emiaxk^ of Sir !Brsk}ue l^^ii^ i^ 

the Ck>uimons a few days before 3--r 

" In the present measure the House has the satisfkctipn of know- 
ing that it is taking up no speculative reform, but is adopting a 
practice which has been in force for one hundred and seventy years 
m Scotland, where the system of credit and banking operation^' 
generally have taken a firmer and healthier root than in any other 
qpji^fl^try, iUi Eiyopfi, .. Ajl ,t}je fif^at. coBimeTcial. ©ouiitrieB of the 
continent, — France, Holland, Belgium, Germanv, an^ Spain,— have 
adopted summary proceedings, with regard to biOs of exchange ; and 
ithad.oocurced to him. (Sir,jB,.?r0^i>ci9r9 than oAoe# whibud'pmsiding 



ofeitBi«mri2«£ JBfltioQ) to heir fomgti' nMrduMlg ^omipUiit of iMBing 
^ifip^Hed to .))ri^g a ^r^gultr fonual suit in an iB«glish «ourt of 
justipe^ and to be delajed for montha, on a bill of exchange, when 
libtM^, in fact, reqaireA to be proved/* 

,^.^h^^I^rd,.Brpngb«n jeays reqpectmg. the apcieni; proGe(w> 
TUider ^tatje^i xnerchant and atatates staplei is inost interesting 
^^.jijOpj^Qirt^t. The circumstance^ «s we h»Te seen^ ^i^ not 
Q^p^[p^,;th^ np^jce, of Pfp&s^pr BeUj who also requarka on the 
if^fi^ogj. i^f^xded bj ofir law relating to warrants to confess 
j^§;paa^t a^d cogfioYits, iiaanalogy certainly sufficiently obvious- 
j^fit ^^e, i^9pp8f8tence.of the, pii^ei^tpp^ctio^ with the prixvci<i 
jll^^ ff frpe.tT^e^.itpd its departure from the aneteot and sound 
1^^ Pf .ouip law^ are not leas remaricable than its commercial 
Ji^yW^feyiift^^. WVrWvenie^ce. whether in the foreign 

or home market. With reference to this consideration^ the 
'* ?apeip of Obsj^rratfons'' states : — 

Lifhltflannot be (piOBtioned that lbs principle applied by the law of 
SoDffcknd to* bills of exchange and promissory n<>t68 is in aocordanoe 
with the sound mercantile view of such documents. According to 
fli0 custom of merchants, they are not treated as mere contracts for 
Ihe.pBymentMxf money, enfocceafaie only by action, in which the onui 
probasiii an every point, except the considersition, rests with the 
holder^ Wtas secunties which are certainly to be paid when due, if 
the Ipsrties liable remain in solvent circumstances. Accordingly, when 
tQienames of^ the ipofties to bills <6f sxohange an^ kaowsi, and theii' 
OTBditrpMrfeot^ ageertsiiied, these documents ei](cu)at4 as^mon^ ; and 
ikb ojuly^pmst considered hv the most prtident mspchiQ% in receiving 
^! bill in pivfnient of a debt ra, whether the credit of the parties 
ifr«ati^actory. A man who puts his name to a bill as drawer, in* 
dortav or aooepfciHv ia unden^d in> tlid"mfercalitUe'Wt)rld to do sb* 
advitotty) sndifdedgiiig hia. credit to the full#8t extent thait h» will 
pay it in certain circumstances. The principle of the ^stem of 8um« 
raary diUgence is, that when these circum stances have arisen and are 
Tifad4i!fl^e;^the^ holder is entitled to enforce payment by a speedy 
legal process, unless the party held liaiUe in> l^» bitt esm tihm thid^ 
iih^j^i^fimexit is not what ^t professes to be^ and eithe;: Jhfl-t it does 
not 'possess the cWacter which he vouched for by his signature, or 
hscSy since he put his name tp it, acquired fii. new character which 
f^eii.him fron^.thc ,^bUgatio?f to. pay ^hich wpuld ,else ba incumbent' 

^iiAnd'S9rifi»Aiii#'>I^»y'ynii''th% dp6e^ froni} Which we httv6 
^ife4dy|Hii!«!>tefl;jiilso SS^^^ — ^'' . ./''"' 
-'^Mmmisioia daasesrxi^throoinbiiliuiiygiVe bills 6feii*hange, and 



DOO Bills of Edckan0e>ak4'i^Mlwn6ry Notes. 

iftqet, tt^vlWxf^UglM^inot, fry i^ WW^ieM^jpfl^q54^,.to)^ppflfUM 
such rotfceu speculations. An Argument from Birmingham on rtnw 
suTtqect, 'supportea,'a8it ^6eras tb beJ'bj^'tHelioh. ihettiBit ttP !mxfttf 
Wkr\n<A^»e1:M#. 8pk5toii)#)f i»*feicigh 



d^e^IfBpiijited ifi.%dipg ^i^ch littl^ validj^ty Ux #9 P[W ^ 
hon. member for Coventry ; for he had understood that n^ ha 
caai ^ Bring'foit^dt^^a^s* tbiaBfil:' Thy o§ly ^ISti 
heibad^heavd tc^ised agfUistritW mieafeui9< w4st'tiiai>i^>giiTicr tfa^ ^MMtiXi 
(£f. W 9fi^,^cli*n5^.^gf^ ^Fapt^f .te^^^ 

ditor on $ simple contract dept. , Undoubtedly, u any form 01 pro- 
cedure could^lbe devised Hy wtii6h judgmerit in An •Gnfielbiidiftf^titibtf 
in^fdi^^Me dduldHb^'WCttwd .tdffltevovcfflitoi!' flli^B}f^ftdii^:Jl^(lI]s^ec 
^iftBillj.itTWI^W.b^TB g|^..b^^^^,;fcj^^ whUc.,,,^utm ^ 
differeuce exists between a simple contract debt and"a bul qi exc 
which always has made the lattdr an' effectual TOCurft^J^'^i 
^tthei^^^^ay atoaefeidn^fo* g{jdls 'Pfdld---*«V6tytiib^;.&tis<*i''be>^riited^ 
--*tkeMBawti»crt?i tlw r (Jelivery .ctf .ttue . goods^ . t^ xwrfi^f^s^iof 0ftte>f^ 
aflaouat of credit^ in the ^^ter^ e^verjtjhipg,^^SvBp,eci%d^ ajid^re^uc^ 
to writing between the parties. ' * ' « " " -^^'^J- 

.Tbe.fcwqIwt4e^teipyD»(rffftlik extract ^eaB ref€r«?w?e tpridcj^ 
which witk ,u8i.a3 lawyjc^^^ st^ppjy jby^^ {^jitr9PgeT,.jaBguinpftj^ 

'm^q^n i tTiiat' .pBOQ«dai^^>. ^we^^^p, .i».nffti o^ly .IflicpQTf qi^tjift 
practice^ but it,{^ ftltogetheir ^rron^QV^M jxrincipfe;, . J,t .yig^^^f;^ 
l^gftl pri«cq?ki,pe?:¥erteJiti^^ip]Pa,fii^ cl^^lfS Ji^^ cfi>PFse 

oif^vidi^ip^.:., The .wfepl^) p^iifSif iPr f&Ptj Aq ^isbMa^f^ iW*ifW^ 
pa,.0 .Wll!}<«5jtt0^rlep.d9*: piy?pe^.;inL }ft w^ng • cl^^jpm^}^ ^4m^ 
toectjy ic^pp^ed fc^ I^ri^.B^og^lj^^pf^..^' s^qpgj.pTe^pia^^pitic^ 
^«bt»")ufA. bWiotfj ^K€hwige>i8 soj)(f^^^H» ^W>rf>iiB4fie4fitjWift 
9H»jJ^:-^^tampt. ., .Jt i8.,9^ seewiiiyJT»nd ,^7/B^T^ftf ^J^ y<?^ 
fkllaol^e^jkiad.; ^ i^bsjplM^e^tl^.. parties :.ftf5?:5iQt,iisk 

it i»fl^Qrtaioed/^d. w ^be^ftwt pr/?oii^ pi^neics^i^t P*s«^%% 
ob«Q flr at *<^ Jti|»^,tfM^|j^t ,f^ fte51^tfe.of,4t^^v^ji^jJ^ft|^^ 

b^We^Ti^<«g^^c*(WaQb9Ptf.tfeftt jMie wifr^fl^ W^E,.^.^t»ft 
staked his money on its credit, and . given his hard cash for it, 
sliould not have the benefit of ji.{^e»umpiip9,^ti9't^Qa^ 



> ofolhaibiiV botithat/lie ehodld hove to pro^e-thaAimkiA 
im^m'io^ ij^ to hold it, viz., the 4iffnaiur&? In 

^Tfl^ QUTjiiiieseoi^ action oix a bill or note raises vl false issue. 
%tput«^MW9i]6 i^>«mAi»^ V* ^^ 'i^^i B<^d ^)i^^ obliges iJtuf 
^^^tlS^k&'pi&^e ttieti%tiatiire j Mrber«w/the true idsoe is not 
^%i *t!|f^.'j'mia^ thei note, but as to the MBt, — of i^hich 

j^>^hi9 ]3li]i'Ql{.^QtQl.i0.iert£2a«cf>al)4 >3i^^ ^iid from the 
Aftftty^ -d^ the'j (te^ e^Hknee > fay' mmy of s jDreiuinp/f o» ; so di»^ 
tti&^ytf^«6& &ii(nictetiBUc9Srf d presmmptioti as onfy to be 
o^^tCQip^ by positive testimony by the party against whoai the 
iixfitiott «p0rate8k Now .this- plain aad Bimple explication 



it; string aiirtiobviotts' argument in support of Lord' 
B|6ug^am^s Billj and. at the sajme time gives a sufficient answer 
^(b^tibo^^^ho object (for we ba^e beard it objected) that the 
fi4hdf»le of midimafy exeotitimi necessitates proof of « negative. 
It'^iifeciMlsitkes proof of a negative if you retain the present 
false issue as to the making of the bill or note ; but make the 
Sat^\}ie ^^^, as it t3itigbt to be, und as it tndy «nd j^stiy is, 
liild ^li'lbtaDy-diffle^iit direction i(r given to the couMe o^ the 
hiikaae r the l^^gal' atiA e^nit^ble pyestimfpticms vi the citoe are» 
ffid#i6d' their free atid legitimate operation; and the thoroughly 
ik^ixM' t)i5iiciple .of Lord Brotrghatn^s Bill is at once seen. i 

^''Ife*' jtiAt 4et us tafed an ordinary ease, whetre- it is simply 
ibii^ tl[^ reboV^r tfh a( piirtieubir bifll 6t note. Undi»- the pre^ 
i!^n^^^rob^Jd!toe;b^'i^hy of ^ctibtt- at' law, the fMufffff declarer 
^6h"tM^bilI br-note, and the defendant'b plea tueaverses the 
di^iiigi''^king 'Ol* kid<)t«iiig, fitov^tkt^ bill or' note, tad he«cci0 
mik & ^ ftieh'^^n^i^/Or makings &c. Now lender Hiis' formf 
^>^ieid^^''^h«'^efendant < -woiikl ' ceH^inly> according ' «o the 
j^^tteij^WWlidl^ Briougkain's Bi», be reqttirea to prove anfega- 
^^^ mtvUl th^ d^t&mt ple^- honestly and >du-eeiiy to the 
iiki^iitme'debi I'^'^M i^ehftVe^n^^^e whl^h'h^iepBi&e partis 
tedi^Hb %a} in Abek te^edive pr^er plaees. '• Tbeplaintntf 
^blt8i'ftjr^ptbof;'thfe Mll'd^ nbte>^ ^d it is"theBKfe* the defends 
m^^Wh^a^ba&f derive* «^eb«neffl of credit, or peeuniwy 
M4^%et'^MM fh^'Mfi) Mid d#i*o6^i^ tlM'l^^stimi^titm rU»dd 

* In this vijew tiie old pleas of " non assumpsit " and " never inaebtea 
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against him as a clebtor to the, plaintiff, by^evida^lee eiihi^itli^ 
he is entitled to stand dischargj^d of therdebt, oir that l^emg^ 
nature 13 a forgery^ or other circiuv^tances.showitig.ithatithq 
CQuld not possibly, have madier the biJU^ . But. this. mode. of ]^d4 
ceeding does not require ap aotioa lur le^ 0Qiiteiiti(»itKtQifih« 
ducted with the forms of pleading. The pffasumption in. finTOtar 
of the truth and. credit of the bill oporates to enti<Uer the^iholdeD 
to go at once and directly to the oh}igant>. and. make m fonml 
and legal demand for paymentj, or at least require him^M^-^hM 
cause why hQ should not p^y. *; v i t<.Tii;i2j 

It is laid down in the Pandects^ JDe diverm ^n^/ifr/urs^y 
sec. 15;. that "H qui. actionem habet ad rem reeujpeiMid«Daf 
ipsam rem habere videiur;'' and further^ in^lsec. i?@4y w«(Ai% 
told ^ the mind, of the Bopa^ lawyers^ thtt Z^rmMitMi «s4x 
actionem habere quam r^m;^Vprincipiles.and voles .thMib«9ff>ei 
admirable application to the idea oft an actim, .bafc wd^ichdo aoi 
satisfy the conditions xtf a hill, as a.$i!elf*qpe^iv«e inlM9!iWAmit.i 
The law , of Unglai:^ only giy^. the hoLderj, thei doi»^:^f(d\aiidi 
onerous holder,. the /^ i^sti^opei?!;'' wh^r/^asiwe.s^yhieo^ht toi 
haFQ the '^rem^^^ jor at, l^a^ be tr^ted aa a parley Ji^h^t .fam^ 
immediate and strongly prejwimptiYje right. tb!(ar©to..,tThQ .voigr- 
theory of an action, condi,iptpd ,aw?or4infi toth^. Ssxrvm.i^^ 
English pleading,, is inconsistent m%\ thfi^ /?M^tear.Qf * bill or 
note as a nego^able seci;u:^y. JEpr.ifbe. iidea of what- mHy^Jtei 
called a doubty aiid ^ doul|t^i»nia;rir.runs thrpnghiOuttthe'.Trb^Qlle^ 
procedure; wc|> ii the pipping yesjcjltini ^j^g^^lbtcif 9f lb4Hl^.aiur3ri 
are sumip9ne(^^l;o <ry %.W^,t^ ^^^fL^np^tj^i^^binAi 

it is.)n the dispretiqn of th^ jpjcy 1^ ,s?y; i^beftw^^b^/hoW^rtWhOf 
had. already. paid jfqr th|?..bi^^,|fl«ght,,t9.)rpc0Ye?!,?^^ 
thus paid on ih^i^i]i,,Qi,^^^ 

whether the maker or acceptor ought to pay for that the.vailuAi 
of wbiifh he had.befpr» reaiiaedT ... .'flh^ ■wh^'W.Tr^^4«^J1a^plo- 
ceedi^^g. a ^ori,iin viQiaiiQft oi^^be,^iegi|MMrt# ?WfiP^ wf* 
the c^, apd.^tQgje^J^e]|-^ raj;^aflpfl ipr^ th^.l^^.^omme»ajsl^T 
and, WQ mig%,add^4npi^9ia^jftu^ty,of.tW^4nrtruffl^ jjjor 

Por thes^ a^d pjthei; yeasQus^i whict,,l^Ol:^W*.b?^?-sta|fll^itth^> 
section of Lord Bropghapi^s Bill pjrqv^ding.that.fK^r the puirpose^ 
of registration aad j^ecution, tbeiMU/jQr.nnotfH ^Ild,•^h©:prot©rti 



«U}liptidve^>A»iii9elvM, 011^11 be; hn tte 8&)tch lawyers saj, 
'^jprolteti¥8j^ te ai ^tmnA iii principle as it is necessary for the 
piiopei^Vcirkiagt>f tte iMiifirare. It has beeu said, however, 
thftit IhitfJseotkw 'mH - enooura^ forgdj, by putting dangerous 
{iimlitifMibiJA(e)I]la6ds tfl ^honest? and tmscruputous persons, 
vhfv 4^ould'^M>l(ihMiteto tb put ^ trumped-tip doctmient to rapid 
mei!Q£0d;iM^motii rapid Ifche better, in ord^r to avoid d^tec- 
<km;jU'N<»ir -A' ^Mtei" Mlacy isould'not be started against the 
BiU|i:!wU<A> >$Bfdto6d; Slightly cohsidered^ atffbrds better security 
against forgery than the present procrftire. For besides the 
y]^ilai;itvv^DqfieOtH>tt 6( the interested debtor himself, the Bill 
pnrridea^fMt^'a ^tsfttihy !n such cases the law does not now 
BeatMi'i-'^^s^ Ae bin or * note must be examined, for the pur^ 
pme ©f^i»t6st,^%y a notary, who is an indiffferent and highly 
ift^nMlUe Dffibler; 0ecofidiy, if the biO or note pdsses the notary, 
Wi» <tkeii!(4ftivted for negistratton to the registrar, who is a 
idndtitM^lkl; iadilffi^rillit, ttnd also a very respondble party; 
dUMf^)'^if^ protested) an^ rejgistered, and order for payment 
mid^j^tlM^ fi^rg(^y,'if' any, can be brought forward and sup- 
panfieif^aiix a ral6 is6 show cause why execution should not be 
B^^f $i,nd fmtrihlyl if a sufficient primd facte case be made 
dM, Bfi'isbue may b^ dii^eted to ity the fiict 61t facts founded 
cttii ' • Thfe Bin also contains pitovSiSion for the impounding of the 
f<n%eA*'bil}/ khd^for the crirhirfal prosecution of th6' party to 
iritem' thi'firgeiy m^y be traced ; and othdr provisions in the 
B0tiO<jidd^6e'poiix^'otit hsrrilig a tendency to check dishonest 
akd^ifitttidtttetkt' parties. With sbch a gauntlet to run on the part 
of 4'folg!ei*, br iAtl»er of forgery, there is no reason to fear that 
ttoififfl ^i^eb«u*iges( stich a cridrinat habit, but every reason to 
h^c^atiXafcfoigery^wiU'haVe less chance under thii^ Bill than it 

'But^th^ best and wisest schemes have always their opponents^ 
aiid^MeiWt'taid pre^ice are sometimes morei;han a inateh for: 
mttttm^aud' prJneiple. * "thin BiS 6F Lord Brougham^s will, we 
doubt noti^G^^rm&o^^xception to the rule, and we may hear 
sdMlltfetlto^ l^^st 'it Whibh ift h&vte not yet heard or imagined. 
If se','iwe' G«a odlj^ r^pi^tlt Vhit we hai^e said at the outset of 
tli60^ rimaikdi 'thUit nbtVitfaktaiidin^ tfa6 strong feeling and 
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opinion we have evinced in favour of the Bill, we are willing to 
attend to all arguments that may be ui^d in a spirit of frank 
and genuine antagonism ; we are open to conviction, and dtur 
only desire is usefully and on true principle to amend the law 
and its administration. Excepting, however, a movement in 
and about Birmingham, by certain philosophers deeply learned 
in the science of the currency, and various hocrtile suggestions, 
which are understood to have been preferred in the interest 
of our friends the attorneys (by what authority we do not 
know), we are not aware, and we do not anticipate, that Lord 
Brougham's Bill will have to contend with any very formidable 
opposition ; while, on the other hand, we have before us the 
most overwhelming evidences in its favour. The Birmingham 
doctrines are rather recondite and metaphysical, and, so fait all 
intelligible, they savour unpleasantly a( low, or at least of in- 
adequate views on the subject of sound finance and healthy 
credit. In fact, they are more liberal and convenient for certain 
classes than — ^we had almost said — quite honest. But so Bo&h 
as the gentlemen in question can make themselves understood, 
alid can reduce their ideas to some acknowledged standard of 
morality or law, we are very willing to discuss and ponder the 
matter over with them, and in the end to convince them, or be 
convinced ourselves, as the case may be. 

But the alleged disfavour of the London attorneys is some- ' 
thing more palpable, and we have before us a very sly Jookkig 
print, which is said to convey their sentiments. We say '* is 
said,'' because, as we have already observed, we do not know by 
what ailthority, or how it is, that these things ai^ said about 
our firiends, much less whether they are, after all, serious oppo- 
nents of Lord Brougham in tMs reform. Indeed, if the afore- 
said print contains all the elements of opposition, which tbey 
are disposed to introduce into action, we have greifc difficulty in 
believing that they are serious. And we protest we cannot 
bring ourselves to think so meanly of the attorneys as to ent^*- 
tain the thought that they would postpcme the aaBtendment of 
the law, and the general good of the community, to their own 
private or class interests. 

But let us just see what has been stated in their name. 



flJ!Q^^^^af^t,beip^ fyi^G^ £roia which it aj>peiK8..4;liiit the 
f/[r^ip^^Sjr<)if tip^h^v^ir. tl^.partii^ ajr^ who have put forwiurd such 
ignocvp^t fffoo^^ffvae^ jure.^:)Qt 9aly .imaoquaint^d with eveo thi^ 
^Ef^ipp^«C,i(h§ ItfsjfM ^Fideofic anoloting^to pKemnptions^ })ut 
A{«^f4]|ejtr^Ke^jirhip%. mifu^d^iratpQd the BiU om l^he. )9uhjec;t 
X^faift9ai^r^(tii»Ht|t^i^3iU dfi^ a^tpvoceed piiMthe.af^e^^i^fffion 
t]^»rpi^)ilest.b}ija^fi9yatfM7 ^.^Mid^tioe Q£a^.the.x(^^t^ ?K}iiph 
m^iilifit^h^^\t^reii^wi^Tin aQ,«Qtw»«> T^ ^IMIotieilit i^ onljc 
IMA ^.l^epi^m^ esddeQoe: di^eMmtmenfl for, th^.pv^po^pf 
ippgif^trq^^i(^^9^/l^^wg waore, . W A^haiotoxq^iajige or prpy 
4fliB5(ciryoW<»*fifr«e|i59m,ei:fipu^ 4ltei;^att i^^any jw^temJ 
f^(^>fm4jj[r lA'pnd tJii^rprotept ar&.e«.yfoi?^ con^pt^'Qf.aU w^ch 
4iilio!»«e^8«/K«^^q^.Wt.^,iiqtj^ th^ jHdge. (^tJiQijgh tbQ 
jH[^t%iQrii^ .|fei5»oWWe.:fc«r> thc^.^iuxHff^Pj QiE the p<"ptes())i the biJl 
fi^lM/3s fttot .th<^bi>14er.rb^ a juat. title.to the hiW.or wi% apd 
ith^ Jbef(» ^plitl^4,.t9 ^l»Pd o?i ita^ .n^firit^ H^^til the, ^btqr. Iw 

.tbe^idehfe^v ba^pk^a^^'Ws^^r ^ the 4emap4,,the, bill fn^k^ 
tftnlpte>pr^3dfi^' foi?/ hia;b»in« .he^T^ ^n4 ^of a^y flf W(5i,i,ti.oip.. 

pfeiiepti ^fffP^?^>l^w Jbi?^(BW^qie»t,^Bd, it l^?art,/ tV^ it <U 
better to alter the presait Jaw, i^MW ^ ix^trodw?^. ^ ,^fW ^y?^Wi 
4frp|50^^Kf.I'hp«i:ftW(i oit ^i^^i^^ajj^itljafc by the Cqaupon 
J^^.£re<3ed»i^ A.etdi*dOT^n|i/Wf a^.-u^^Vep^^ lafitipp, qn.a b^l 
^f^fihanige may ft»*f fr^.oVitwed-.ift ,^ght ^dsys^^ai^d ffxecfttip» 
vd ^^ *pya^<w jf>b»fr.tbey.f®^^,tf i^^ep^s b^ top lo^g ;a 
ftoH^ lrhy,k*tfe(^,J^,AflraHPT^4%tlM^t^eSBec^* JJ^P^asiT^ 

t9r<^ thi»i»^Jtt«)teAhat i^ ipi,P9t,^qmmph^th^ ui^mb^r ^l 4^j3 

^lj«wed{fotiBlW«** th#jbri» '^^opH^We^ypfv?^^*^^^^ *^^^^^^ 
jpftCtte0,tewiw>g4»j|»ii>^ipi^ g?Qd 

imifhy^y ^l^'»f08^vp?„ythe f^W^y 4^/0^.t*at.> np^ ^iKf^gs 
^l^iimdi «i&jiSft^>p«^5?l^a»9iW(iWA W8y;j9?,f»\i;ipt,..b^.w;ai,^^foj^; 

^tapoei*ifteoA^ri^r,^irtji»By.''SBAP!^B^ t^Q BdU 

Chamber is open all the year round, andjcuadj^^ this Bill ^judg- 
ment inijlagtaad -cton^bc siAtp.uwl an.apy dfty .pf.th^iy^ar; 
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vbefeas, by oar present sy^em^ the holder of a biU or note doe^ 
say in July^ could not possibly obtain judgment until the Noyeni't 
ber following. In the case of undefended actions^ no one ogib 
say a word against, this BiU ; and as to actkniB: defisnded 
on frivolous pleas^ in Scotland it lias> been <a^rtaifiedy> ds mle 
have before stated^ that the prc^orticn of sue^essM Buspeni 
sions is (me in each thiOuSand,'-^ihaA is to sayy in 'sxtransEDji caM 
88 999^ an aetion has been ibund unnsosssory;: Ouitdiisi&tilubt 
ject^ so far as England is concenied^ we cannbt do* better tlkui 
let the present Lord Chief Justice of the Court of €kuem^ 
Bench answer our objectors^ whether attorneys or others. On 
the ooc!asion> in August last^ in the Lovds^ to which we havB 
already referred^ Lord Campbell said :— * 

" There could be no doubt that it was of itamense importance iVAt 
the commercial law of the three portions of t^e' United Eingdoii 
should be asmmilated, and such an afisimilatii9n would dntrp^ce 
reforms which might lead to the most important commercial adyauj- 
tages. He was, perhaps, as competent to speak on this point as aiiy 
of their lordships, as he had the honour of presiding in her MAj^firty^ 
Court of Queen's Bench, where a great many causes wtre. tried; mi 
he assured the House that in very many the money of ike cr^ditojc 
was wasted by tbe fraudulent debtor in litigation. Frequently the 
acceptor of a bill of exchange, who, having had value received, arid 
having failed to pay at the end of the period, had anaetkm faroughi 
against him, set up a number of fraudulent and unfounded defence 
and when the day of trial came, no real justification was attempted. 
At one single sitting of his court, within the last four weeks, there 
were no less than si^een actions on bills of exchange, in which the 
defendants did not attempt to set up the diadow of a defence, ff.^ 
saw no reason, therefore, why they should not do as they did iu 
Scotland, and, indeed, in the time of Edward I. in this country.*' 

But it is said that the Bill will qperate harshly against ii3^ 
dorsers, to which we answer, that the Bill will operate witl^ ijo 
ndore severity against indorsers than the Common Law Pro? 
cedure Act, under which, as the objectors themselves point put, 
jp^gmenl^ can b^ obtained in dight day^. On tl^ other h^jgid, 
t^e Bill will make indorsers and others a little more caxefiil 
t^han they may have hitherto been, and thus, by purifying tlij? 
Commercial and financial atmosphere, the Bill will coiner a 
moral benefit on society^ while, at the same time, it will render 
resort to the legal remedy less frequent, never, probably, to be 
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fucd without good and substantial groimda for staying eiectou 
tion^^-« consequenoe^ surely, than whidi nothing more favour* 
able couMbe suggested of the Bill. 

. QChe unreaaonablenesB of the burden of proof being put on 
the defendaaty who will be obUged to prove a negative^ is iiext 
insisted on. We- have ahready diqiosed of this objeotioB. All 
that now inay be fdeaded by way of defence can imder the 
BSi be urged in showing cause* against the order to stay execa# 
tkOL, We may here add, that in the ease of such an instru- 
ment M a bill of >exdiange, a defendant, more especially a dis* 
honest one^ has no right to oomplain of beingobUgad to pio^e 
an^galivi^ even to the full extent of the ateeetion. There is 
neither absolute wisdom nor magic in the rule that one is not 
to prove a negative. It may be often useful and just to do so. 
A negative is not necessaarily a non meminu 

But there are other objections still. We are told that the 
Bill gives a preference to bill holders, which will be unjust to 
other (aseditorS) a remark which, it would be seen, has been well 
met by Sir Erskiuie Perry in the speech which we have quoted 
ahove. Then. -^^ the danger of collusion in favour of fictitious 
creditors will be increased.^' If this is a good objection against 
hills of exchange, as enfordble under the provisions of Lord 
Brougham's bill, it is a much stronger one against cognovits, 
wardcants of attorney, and bills of sale, all of which should, on 
msAt aft'.^rgumeat, .be at ooee. abolished. It is impossible by 
atiy acrt of Parliament to pi^ovide perfectly against the perpe-* 
tf ation of fraud; but. persons disposed, to be fraudulent could 
accomplish their ends much more easily by means of a cognovit 
or- wari^t of attorney, or even by an action at law, than by 
proceeding under the provisions of this Bill. " There is no just 
reason fbr a better remedy on bills and notes than on bonds 
aind covenants.'* With reference to this, we say that bondii and 
covetiauts for the payment of money do usually contain a 
wai'ifant of attorney to sign judgment, which grves such creditors 
mbrespteedy I execution than the holder of a bill of exchange 
irotdfl Mvb tbider the provisions of this Bill. Besides, a bond 
Js'^^l^^erable' to a bill of exchange, which is a simple contract 
debt. ' ' 
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The next three objeotkms are of a highly imaginatiTe tniA 
stiggestive character^ although they do not hang Tery well 
together. The first is that ''summary diligence '^ is all very 
well for Scotland^ where it has so long obtained; but it is' not 
applicable to ^'the improved mode of proceeding in- the CommoiE 
Law Courts/^ and the gentlemen who thus object would just 
rather not have the Bill^ which we( can quite understand. Tke 
next of these three ohfections is, Hh^t the proposed reform is 
only one of nineteen differences in the laws of England and 
Scotland relating to bills, »Dd that Lord Brougham^s Bill oplipr 
deals with number 15. There iB> we answer, little material 
difference in the law of England and Scotland rdating to bilk 
of exchange and notes. This Bill only deals with pr^eedur^im 
the manner of recovery. But, after all/ is it n<Mj as well to get 
number 15 out of the way? That is something in the w^ 
of assimilation. Feeling obviously that such an objeotiou 
cannot be entertained, our quasi opponents^ frcnn being stroing 
legal conservatives, suddenly become violent refc«pm^rai, aad 
actually propose that the whole law of bills and notes should 
be comprised in one grand reforming act (!) which the objectots 
wish to be forthwith prepared for them by the Mercantile Law 
Commission, of whom, in spite of the unammoiis ■ resoluibion of 
that body in favour of the principle of summary execution, they 
seem to have hopes ; at all events, " let the present Bill be poat*- 
poned till the Commission has made its report I ^^ We already 
know what that report must be. Such are the three objections! 

But at last we come to something that is worthy of considera- 
tion. It is stated that there are only 128 towns in England 
and Wkles where tha'e are regular notaries; and that the pro^ 
vision of the Act 9 & 10 Will. Ill*, c. 17, for places where 
there are no notaries, could not be convenienitly applied to Lord 
Brougham^s bill. There may be some reason in this, althou^ 
we entirely disapprove of the suggested remedy, viz*^ that 
attorneys and solicitors should be aoilrhorized to perform the 
duty of noting and protesting the bills for the purpoaes of the 
proposed Act. In expressing this opinion we utterly repudiate 
the thought, much less the intention, of injuring, however 
remotely or indirectly, the interest of the attorneys and soli- 
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eitars. We believe it to be for the good of legal adnunistration 
and of society to maintain that moBt useftd and intelligent branch 
of the prrfession by every means, and, ceteris paribus, we are for 
GOT friends the attorneys and solicitors. But we feel assured 
tfaad they themselves must see how .very dangerous it would be 
to give the power of noting and protesting bills to one who had 
an interest in the subsaqnent procedure. The suggestion is so 
senoQs, and so unfortunate, that we cannot beUeve that aay 
friend of the attorneys and 8(^citors, much less that any 
respectable attorney and solicitor himself, could have offered it. 
To give every attorney and solicitor in the country the power 
to note aiid protest bills would lead to a conlusioai of the busi- 
ness of society, and to consequences generally, which we do not 
require to depict to our readers. This, indeed, would be to 
defeat Lord Brougham^s Bill, which would become too hot for 
the country. It would even militate against the attorneys and 
solicitox^ themselves to confer such a privilege on them. The 
^f ahar^ibesft,'^ the indiscretion, the unscropulousness of the 
pettifogger would ^tend to and taint the respectable man, and 
the attorneys and fiolicitor^ as a class, would be more dreaded 
than it. would be agreeable for gentlemen to be. 

Under all the circumstances of the case, indeed, and having 
regard to the safe working of Lord Brougham's Bill, we are 
inclined to the opinion that the law as to notaries should remain 
very much as it is. With every desire to take the most liberal 
view of all considerations bearing on the law reform we are 
advocating, we can find little or no room for dissent from the 
following well-^considered reasons which have been assigned in 
favour of the employment of the existing notaries. They appear 
to us so weighty and important, that we here give them at 
length, and we earnestly recommend them to the serious atten- 
tion of those who are interested in the subject, and who might 
feel disposed to accede to the demand preferred on the part of 
the attorneys and solicitoirs. 

• " 1. Beeatase the protesting of bills of exchange and promissory 
EOlbes has always been part of the proper business and employment 
of a public notary. 

" 2. Because by the law of Scotland, to which it is proposed to 
assimilate that of England, as to ihe mode of recovering on bilk of 
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exchange and promissoiy notes, no Uil or note can^^pnteat^^l^ 
any other than a public notary. 

" 3. Because the admission of attorneys and solicitors to protest 
hills of exchange and promissory notes would inflict a serious injtirjr 
on the public notaries, without any corresponding good to the pubii©*^ 
and, at the same time, attorneys and solicttors, from their being so 
numerous a body, would derive mdiyidually but little advantage ^ottk 
the change. 

'* 4. Because in the protesting of bills of exchange and promiimor/ 
notes, great accuracy, punctuali^, and immediate personal attention 
are indispensable ; and very general satisfsMstion has at all times be<^ 
expressed at the mode in which such duties have been fuliilled by the' 
public notaries practising in London, who have been found amply 
sufficient in number for the public convenience. 

^^5, Because provision has alreadv been made by law (8^4 
Wm. 4, c. 70) for the convenience and accommodation of the public 
in thofiip places where there shall not be a sufficient number of pubHe" 
notaries resident. 

'^ 6. Because the interests of bankers, merchants, and others would 
be seriously prejudiced by the admission of attorneys and solicitors to 
a business which has hitherto been confined to public notaries, inas- 
much as it is the daily custom of drawers and indorsers of bt&« bt 
exchange, and of bankers and mer<^ntB interfeving fpr the honour^ 
of drawers and indorsers of bills of exchange, to pay lai^ sums of 
money, on the faith of a public notary, not employed by themselves, 
but whose mark is their only security that such bills have' been dttly 
presented, and that evidence of such presentation ean be had when 
required ; and, having regard to the large number of atfcomeys and 
solicitors practising in London, the mark of any other person than a 
public notary would not afford the like security, as it would be utteHy ■ 
impossible that bankers and merchants should know whether the 
mark was genuine, or tha«k the party whose mark it purported to bo- 
was in fact aa attorney or solicitca*, and thus this portion of the daily 
business of bankers and merchants would become impractecablo','* 
without great risk being incurred. - '^ 

'' 7. Because it is.ezpedieiLt that the protests of dishonoifred biDs 
of exchange and promissory notes (on which protests it is proposed 
that all subsequent proceedings shall be founded) should be made by 
persons of known character, respectability, and experience, and Jkwiny* 
no mterest in anA/ subseqtwni proceedings an^ the biUs^ t& ^Jdeh-t^^ 
refer, . . . » 

"8. Because the power proposed to be given to any attorney or 
solicitor, to protest bills of exchaogv br promissory notes, is ndt 
essential totthe principle^ of the bill now ibeibre Eaiiiafnent. ' 

" 9. Because the pidbit^ notary is a very 'anooeot <yffieer^ 'Wh4di(»0 pro^ 
test is received in evidence in all countries, apd to vh9^e.^otari^l^s 
full credit is given throughout the civilized world. 

'<10. Because'the power proposed to be given to attorneys atid 
solidLtors could rasely be ex^rdsed with safety to ' the ' pai*ties -i^ \M^ 
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^'eeccbaag^-or pis(>mifl«oiy noteflywiidioat the interrsntion of ft public 
notary, inasmuch as there is frequent occasion to take proceedings in 
£>reign courts on inland bills of exchange and promissory notes ; and 
in all such eases no other protest than 3iat of a public notary would 
be adoodssible in eyidenoe. 
.," U. Eeoanae aU persons, previoinlj to their being admitted a§ 
j^blic notaries of London, are by the Act for Hbe better Tegulation 
of public notaries in England ' (41 Geo. 8, c. 79), compelled to servb 
a'Oierkshi& oir anprentieedup of seven yeairs, to public notaries, and 
trp I]|e^«^piojed aurinj^ all that period in the proper business and 
^mployme^t of a pubhc notarr; and there is no restriction (is to the 
number of persons to whom laculties to act as public notaries may 
be gmnted. 

" 12. Because since the passing of the said Act 41 G«o. 3, cap. 79 
^ period of upwards of fi^ years), no complaint has been made of 
any &lse or fraudulent protest of any bill of exchange or promissory 
-BiAe^ or of any other fabe or fraudulent act or certificate being made 
or granted by a public notary. 

], " 18. Because the practice oi public notaries embraces a great 
Yaiiety of subjects, and for the purposes of the commercial world 
inTolves the necessity for a considerable knowledge of foreign lan- 
guages, and. of the laws, customs, and usages of foreign countries, 
ifbioh can only be acquired by long actual ^cperienee. It is reaui- 
s^te, therefore, that a body of public notaries sufficient in number 
said acquir^nents should continue to exist, an object which might be 
endangered if they were deprired of so considerable a portion of their 
pr4>fit8 as that now deriy^ from the notarial charges on bills of 
eixehange and promissory notes. 

*^ 14. Because the present low rate of charges for noting and pro- 
testing bills of exchange and promissory notes would not afford an 
adequate remuneration if this portion of notarial business were 
diffused among a large number of practitioners. 

'^ 15. Because the public notaries do not practise in any court of 
contentious jurisdiction, and have but few rights in common with 
attorneys and solicitors. 

.^ **: 16. Because the piddic notaries of London carry on their busi- 
qess in the heart of London, where they are accessible to the bankers, 
merehants, and others with whom the nature of their business brings 
them more immediately in connection ; whereas attorneys and soli- 
citors are necessarily spread over all parbs of London end its environs, 
and it would therefore be impossible that the constant reference 
which the course of business renders necessary, more particularly on 
the part of bankers and merchants, to the public notaries genendly, 
could be had with other practitioners at more remote distances, and 
gceat practical inconvenience would thereby ensue." 

' In support of these reasons^ a very anxiously-expressed peti- 
tion was lately presented to the House of Lords^ signed by 
towards of 150 of the principal bankers^ merchants^ and traders 
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of London. The ftdlowiiig reason -i^s addad.on bebalfof oiie 

of the banking houses — one of the first in London ; — 

^* Because it is neoessaiy for the security and protection of bapi- 
kers and.m^rcban^.who may be called upon to pay bills of exchange 
for the honour of any of the indorsers, that they should know the 
parties who present such bills to them for payment under protest, 
which would be impossible if the alight were extended to so numerous 
a body, as the atitioroeys and solipitprs." 

" The eiLtreme weight and importance of all tiiese reasons 
cannot be questioned. The only qualification we would venture 
to propose is suggested by the 5th reason given abov^ respect- 
ing the statute 3 & 4 Wm. IV. o- 70. By the 3 & 4 Wm. IV. 
c. 70^ sec. 2y the Master of the Court of Faculties at Doctors^ 
Commons may admit a sufficiaat number of attorneys of the 
superior courts to act as notaries beyosd ten miles of the city 
of London^ '^for the convenience and accommodation of each 
district.'^ Such, admissions, it is said, are entirely in. the. dis- 
cretion of the Master of Eaonlties; h^ ^uoh disoretion anight 
be regulated and controUed so as to afford protection against its 
capricious exercise. There is no restriction as to. the number 
of persons to whom faculties to act as notaries may be gjranted ; 
while then we starongly asid energetically oppose ourselves to the 
suggestion that attorneys and solicitors may ew officio act as 
notaries, we see no objection to their qualifying themselves in 
the latter 'capaoity, attomeiya and solicitors though they. be. 
Let them, we say, become notaries, btU, — and this is a most 
important but, — let it at the same time be distinctly provided, 
that in no case shall an attorney or solicitor, who notes and 
protests a bill of exchange as a notary, be entitled or allowed to 
act as attorney or solicitor for either of the parties, or any of 
the parties concerned^ in the subsequent litigation. This qqu- 
dition we oonceiTetd be absolutely necessary. The notary 
should be an indifferent, ministerial, yet responsible, ofi^^cer ; 
and it wonld be in the highest degree imp^roper to aljk)w him not 
only to retain an interest in, bat actually to conduct the litiga* 
tion to which the protest might give rise, on one particular 
mde. 

There is oatly- one other point to> which it is necessary for us 
to advert, and that relates to a question that has been raised 
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fespecting the jatisdiction of the County Courts under this Bill. 
This question was oonsidered by the Select Committee of the 
House of Lords^ who were unanimously of opinion that the 
judges of these courts being migratory the latter were imprac*- 
tieable. We are^ indeed^ clearly and strongly of opinion that 
the Comity Courts ought not to have any such jurisdiction. It 
is true that the Sheriff Court in Scotland has it^ although we 
believe it is only partially exercised in these courts^ suspensions 
being for the most part tried in the Bill Chamber^ at Edin- 
bm^h. But the Scotch Sheriff Court is a very different tri- 
bunal in this respect from our County Court. The latter has 
none of the requisite machinery for working such a Bill as this^ 
whereas the court of the Sheriff in Scotland has all the 
machinery^ and it is stationary not migratory. It is a Court of 
Record^ has a registry of its own, with unlimited jurisdiction in 
regard to personal estate, while its judicial constitution secures 
the most carefol consideration of all matters of law brought 
before it. With these adyantages, however, its jurisdiction in 
regard to summary diligence is, we believe, only partially 
exercised. 

We must now bring to a dose the remarks we wished to 
ofier on this very important Bill. It comes before us with all 
the support and approval which the promoters of any public 
measure could desire ; with, in truth, no serious opposition, if we 
may except the inadmissible reclamation we have alluded to, 
and which, rightly or wrongly, is attributed to some attorneys 
in London. The Bill proposes to give us the benefits of a pro- 
cedure which has been the practice of Scotland for nearly two 
hundred years ; its principle has been espectally sanctioned on 
three several occarions by tte British Parliament ; it is a neces- 
sary part of that '' assimilation '' which the government, the 
legislature, ttaA the country are resolved to accomjAish ; it has 
been strongly approved by the House of Lords ; the goverai'- 
ment approve it;* the Lord* ChanoeUor and the law peers sup* 
port it: Lord Brougham advooates it ; Lo^d Campbell warmly 
defends it; the leading members of the parliamentary opposi- 
tion support it; lawyers, bankers, merchants, and traders are 
all for it. 
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Juxihak^ ihimgjk. not leasti ife auf^xts itsdtf*.- fieQan)96iti«» 
sound and just in paand.ple-^it is fbnnded on tbeKuohdity of aS 
dealing, and aft^r all only xmm the wrii(;ten obligalion ofiitho 
mearchant to the lev^ of the wond of an-htrnfist^ man^ ' Aocoiding 
to the principles Okf jurisprudence-^havistg regard 4iO theirig^ta 
of creditors^ the safety of tiade> the pxotcMttioB of tho^mUIn^ 
and the interests of jmstice' and gobdiai(lb> t^' BiUitou^htto 
be made law. - ! •'!« 



Art. IX. —THE AMENDMENT OF THE 

COUNTY COITRTS. ' ' ' 

EXPERIENCE speaks lontdly and conclusively in favcmr nf 
the County Courts^ notwithstanding the defects of adtminw 
tration^ which mi^t have been foretold from' the -rile system 
1^ transferring old judges to the new offioe-Hsonie of ^risonti 
haA no qualifications &a its requiremkientS'^and the equaHjT 
vicious system of making fresh appointments jby 'political in;^ 
fluence. Apart^ we say^ ik>m these blots of adnnnistration^ and 
apart frmn the shortcoming of the powers which have beeti 
giyen to them; the County Coufta have worked wendeiiiBjIly 
weU* They have prevented a vast amount of frdud by majking 
its correction easy; they have adjusted countless rightfol elainxd 
at little cost, which would either have never been a^usted, ot 
have eost ten as twentyfold the mcmey to settie ; and lihey hwro 
done tUs with a dispatch and ease never, before achieived in^the 
annials of jurisprudence. They have also done a vast deal of 
quiet good in infiisix^ mxxsl notions among the people, and> w 
educating themin the A, B, C of law. 

There is another great accomplishment due to these courts : 
they have given a fetal blow to the historical delusion that 
juries are indispensable to justice : a notion which has long 
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fermed'ttaaem dntrliflt w«?wei8 tMght to rrrevd a* part and 
parcel of tfaecouBtiilatioii* We find tbftt this venerable palla« 
dium of aU our Ubertdea^ aa Gnrran called it^ ia diapensed with 
hyihe'very pertiea it was intmided to benefit^ aa aoon aa ever it 
ia iit their option jiot to have it. In ahort^ they won't pay a few 
aUUingafor the palladium^ and hoata of suitors and defendanta 
vDold, vnqfnestioai^bly) go without it if it were offered tliem for 
nothing. This is probably one resnlt of a better appreciati<m of 
education. Judges are educated men^ and are^ at leasts more 
likely to be able to understand and adjudicate on evidence than 
juries^ and this weighs with the people. It is devoutly to be 
hoped that this good precedent will shortly be extended to all 
criminal trials^ and that having given the accused his option^ 
free of course of any pecuniary or other let, hindrance, or con- 
dition, ha wjil oo logger be foreed to be tried by ek jury whether 
he wishes it or not. It would he easy to take jury cases at 
Sessions and Assizes in one court by themselves. They would 
soon be dispatched. There need be no difSioulty or delay in 
doing this 3 espeoially if grand juries were also dispensed with, 
aa vsdbss impedimentB to bosineas.^ 

. ' There are many respects in which the aetoal powers of these 
osKwrta aooight be tisefiiUy. extended. We regret to see thsft 
htdretofbre^the.cyef alteration has had referenoe to the en« 
lai^ementof the saloma rather than to die extension of the 
fluuctionS'iaaad public uaefalnesa of the judges. It has been 
doterniiasd,-^inatead of i^creasi&g the nmmbar, and diminiah'* 
ingiAsk mae of the ^stHcto^ to pay certain favoured judges 
IJosOQli^ instead: of ihe ample sum of l,dOW. per annum. Apart 
firomtthe question, of the policy of this increase of salary at all, 
kt US point ont the extreme unMmess with whieh it has been 
madie./ It was, airwe understand the matter, first of all decided 
tiUst^rih&jetght zoeteopolitan jfidgea should be all comprised in 
iheitaioxixei. Ustixcon (whftt eoncoxvable gronnd it is difficult to 
aacMai^i 1 Im tiiCf l^irst pkee they have scarcely any distance to 
travel, their work being aHiOn the Apot; and every <me knows 

^.It is a remarkably foolish objection to this that the magistrates wa^t 
tiro adiMofe'lfo* their consequence. It ddds none whatever ; and is thought 
fW9tally fa TiBroT' sUljr^pnwfidure, - 
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what iocaiiveiii^iicej diseomfotrt^ toil^ aad often* what 'iayaty to 
healthy arises from the necessitj of long jouvnejas m all weatbeani^ 
at fixed tiBQ€s^ in the GOtmtry. One of iki& Gaeaaty Goiirt judges^ 
examined by the can»ni«E4oner8^ sffirmcid that 7,000 miles per 
annum was less than he usmally tnurelled, and he gi?e» tins 
account of the disoomforts it entails :-^ •.( ^ 

" In my own district, the towns lie distant from each other, and 
at all seasons of the year, I g^^raU^ have t6 i4se al six o'clock, in 
order to get to my work in time. In the winter, of icour90,-the 
inconvenience is much greater, Vecaiise there is always darkness at 
the beginning of my day, and rarely not darkness at the close ; some- 
times I do not get back till past elercfn at nlghlj; aS of'that Mme, 
although of course not consumed by sitting i& eoart, is time to he 
flairly set down as occupied in the wort belonging to my office.," 

No doubt of it. But instead of seleoting tiie men to be best 
paid who did the most work^ the singular < system has been 
resorted to of taking the oourt fees as a standard; and^ acoord- 
ingly, every judge in the country, who has happened . to have 
causes in wMchA a high amount of money was at stake and 
which amount exceeded the minimum of the London coarts' 
fees, has had an increase. This list includes Mr. Marshall of 
Wakefield, whose conduct has had the severest rebuke perhaps 
ever dealt to so high an office of justioe by the Court of 
Queen^s Bench, and it excludes the Crloucestershire County 
Court judge, against whose judgments no appeal has ever been 
decided, and who figures among the very heaviest districts (not 
excluding London) for number and duration of sittings I This is 
really much too bad. The amount of fees depends entirely on the 
commercial enterprise of the district, or of some one or more 
towns in it. Every child knows that the amount of the sum 
sued for has no relation whatever to the length or trouble of 
trying the suit. 

The public and their interest seem to be the last coiasidera- 
tion in all these changes. It is evident that if there were 
more districts and more judges a vast deal more work might 
be done, and the benefit of the institution itself lai^ely extended 
by the increase of its jurisdiction. If this Were done we might 
have judges doing far more real good than they do now, without 
any occasion to work from six a.m. till eleven p.m. [Rather 
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a mte ease^ we hope], luid bjd^ reidim^rated l^ i>20(M. a 
yeur. In fact, manj have at present^ eompara^ively, so little to 
^txhat'tliejr deserve SMich I018,. Itwould^ wethiskkj be useful 
to HulrodQce a Utde ernvdation, eo thM good judges beginning 
/vitk a «oall jdiatliot might riae to better paid ones. The 
salaries might then be well ixed at 1,0002., 1,200/., and 1,5001., 
travdling and personal expenses being allowed as at present. 

The ineifeaiBe of jurisdiction appears to us to be now a 
natimm} neceKSity. 

Let us arrange our suggestions on these important points 
under distinct heads^ premising that we shall avail ourselves a 
good deal of the extremely sensible evidence of Mr. Graham 
Willmore, Q.C., on this subject, as given by him before the 
eoiosaiflpiQsaers lafeK;«year. 

1. TdR'HS. — Why is tiiere any distinction between actions of 
tort and contract as to jurisdiction ? Mr. Willmore puts the 
absurdity of it well. 

" Would it, in your opinion, be convenient that a plaintiff suing 
in^a sapeorior court in an aetion of contract, and recovering less than 
50^,,. should be deprived of costs P — I do not see the ground for 
raiding the distinction between questions of 20^ and 60Z., either in 
tort or contract. 

<* Generally spealdng, do you see any reason why the County 
Courts, hayii^ jurisdiction in matters of contract up to 50Z. should 
not also have iurisdiction in cases of tort up to that amount ? — I 
cannot suggest any. Suppose a gentleman's carriage is run against, 
the damages may be 50l. ; in the case of a costermonger's donkey- 
carl, they may be£fty pence ; the facts being identically the same. 
I tbgbnk it is the general desire that the jurisdiction should be 
given.'* 

2. Possession op Tenements, Recoveey op. — ^We advocate 
the abolition of any limit as to rental. In the first place it is 
the poorer class generally who do hold over, but even if it be 
a more highly-rented person, how does that affect the question, 
or the propriety gf giving easy naeans of recovery? It seems a 
flaanifest advantage to all classes which it is unwise to withhold 

.from any. 

3. Equitable JuitisnicTioN. — We have already said, in a 
former Magazine, that we object to giving an equitable juris- 
diction to all judges. There are several who have had no practice 



whatever in ^uitj courts* A xniacbL wmpter plaa is tor Hold 
monthly or quftrterly courts m eadu 4iptrM*> and. to appoint 
eight or nine judges from the Chanieeoify bar^ wbo should makfi 
i^ircuits like ,the revising barristers^ and settle all tswjito yrHkisk 
their limits. The sreasons for extending equitable (jumdiotaon 
to the. County Courts are very valid,, but do not in the leaa* 
degree famish an argument £6r entrusting that jurisdi<^on>to 
men incompetent for it. The injustice vrls^ch a proper jdAi.pta- 
tion of County Court machinery tp such cases, ;piigbtipirev^9i^(i9 
very great. Here are some practical cases which haivfe aotnaU^j 
occurred: — ;',ti. . » t.,... 

" In No. 1. the subject matter is a sum of {JSl/.^.Testeilin tw^ 
trustees^ who have both meddled, with, the fund.. O^e^of- tl^ 
trustees being insolvent^ the bill was filedji and. thapi^yev i^m^ 
that the mone^r might be brougl^t into- ^Qurt^niuad di^t^^te^ 
among the beneficiaries. There was no^ s};u^w.q£ d^fei|cei,4and 
a decree was taken by consent. The ta^ed costs bet^w^^u tt^fb 
parties were oyer 30i, ; th^ defond^n^s per«ionflJ. CQ?ts i#l.b% 
from 20/. to 30/, more* Instead of thi$i> a jdaiut might bw^^ 
been entered, and an order made by consent; and witheiven thch 
present anomaly of th,e payment of ajl thoj court expenses by 
the suitors, the cost^ would scarcely have^^ reached 15/L IJ^fQ. % is 
now sub judice ; th^ supa in ques^tipn .ia.40Q^'»iWW^QTTOte4ii^ 
by a trustecjj under circumstanpes vQry.^aijajii^ar to No, 1.^^ 
There is no question, of, fapt Qr.^iuty r^sed, j^ditiiq. plaintiff^ 
must have their, decree. The Co^tS| ia tbc; u^tfcter.eaEnot h^x 
much under 100/., if covered \\y that %ur^,,,aa we .^lust go in,tOf, 
formal proof. It seems to me that the <fase, nugjiitf; b& h^dJp^ ' 
in precisely the s^me way a^ wJNo.; 1, and. ajj about the same 
expense.'^ „ . - : : • • 

. ^^ A testator, devised a small fipeehold property to t^te^.for . 
sale, the proceeds to be applied Ip charitable pu^rposes, .rTi^ft^* 
trustees sold, and one of them ri^ceived tlie.^oneyj subs^u^tly/ 
he discovered that the devise was vqid,.,]gg^d^ thci s^tf¥^.Q?;' 
mortmain. He retained ,the mqney (ajbqujt l5p/.)^.xe&i^i^..,to, 
account either to the cestuiqu^trvst, or, the nefpt of Jrinjof^.thie,; 
testator, and died without refunding. This case might havcf 
been easily dealt with in the County Courts ' 
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> = <^ Aliestal^^ itft^ <me or two small legacies^ gave the residue 
<l£ lier estate between lier brother and sister^ and appointed her 
medical attendant executor. He proved the will^ got in the 
eBtato> w^eh was very small^ and then brought in a medical bill 
of domef 800/.> whieii absorbed the whole. The case was known 
t€»ub^ a grosis fan^ositioii^ but where was the remedy? 200/. or 
SOO/i Would not bear a (%ancery suit.^' 

"^^A testator devised his estate to various persons, but took no 
notiee of debts, &c. ; his will was prepared by a non-professional 
ff^?ftOtu H^ was indebted to divers people, and a creditors' 
suit was instituted. The usual decree was obtained for sale, 
9tts.' ^The cmly extra expense incurred was the attachment of 
Otte df the defendants for not answering under the decree. The 
properly was sold; the proceeds were over 700f. Those pro- 
deeds were not sufficient to pay the cost of the suit.'' 
^ ^'H. D. was the hdder of an estate (for lives under an eccle- 
dsEETtieal corporation) of small value; all the lives died, and 
without the knowledge of H. D., the agent who received the 
retttB, renewed the estate in his own name, and thus perpetrated 
{^'grosS fraud on H. B. ; but the amount is small, and the only 
remedy is a bill in Chancery, which is worse than the disease.'' 

''^ H. B. and J. V. are tenants in common of a copyhold estate, 
of very small value ; the copy was granted to J. V., who executed 
a decteration of trust, that as to one moiety he was possessed 
in trust for H. D. V. is in possession ; he commits waste, and 
refiises to account, and D. has no remedy but to file a bill for 
a^partStion and for an account, but the property is too small to 
justify such a proceeding." 

*« W. B. purchased a small piece of freehold land in his own 
name, but with moneys belonging to some poor people; he 
indorsed' on the purchase deed, that such was the fact, and 
that his tiame was only used as a trustee. On the death of 
Wi R.i his nephew and heir-at-law enters into possession of the 
laflid, receives the rents, and sets up a title, alleging that the 
mdn^' deceived by his uncle was paid; the only remedy is a 
bffl in Equity, the costs of which would exhaust the estate, and 
ndn the parties." 

Every attorney in practice could multiply such cases. They 
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and also with regard to Eqr^i^y, but Especially with regard to 
equity, ypu must not measure the amount of good which would 
be done, by giving jurisdiction, by the amount of cases that 
would come into conrt. At the present moment, parties possess 
an knpunily. If they knew that they were liaUe every month 
to be had ii|i, and the matteK to he inquured into, and a decusion 
come to before the County Court judge, the fear alone of that 
would operate in procuring justice. A man would not dare, if 
he knew that he was liable to be exposed by a decision, had on 
reasonable terms, and that in the face of his neighbours, to 
perpetrate the rascalities so common now. 

" You mean that now they not only possess impunity, but that 
they know it ? — ^They know it; persons have repeatedly told me 
that a mam will say, ^ What can you do V that they have been 
frequently met with that question. The amount of cases which 
would be actually decided would not at aU indicate the amount 
of good which would be done, because the possibility of the 
decision would operate to make persons do right, without any 

froceeding at all. As we are upon the subject of bankruptcy, 
may mention what has been called to my notice with regard 
to the estates of dead insolvents. It seems an anomaly and an 
absurdity, that the estates of dead insolvents should not come 
intb Court as well as those of live ones, and that such a number 
of them should get into Chancery, where it is said they often 
ever alfaerwards remain. 

" Would you recommend that they should be administered in 
the same way as the live ones? — ^Yes; it seems diflBcult to 
assign a reason why they should not. I have had my attentioil 
caDed to it as a special grievance, and an absurdity also.'' 

It i^ as. absurdity, and one which it is full time to remove, 
With regard to the desirability of ^ving the County Court 
iudges jurisdiction in bankruptcy cases, we entirely accord with 
Mr. WiUmore's views. The objection, which applies to their 
Ij^vinf^ ^ equitable jurisdictipijL^ d,oe9 not affect this proposal, 
waemuch a9 every ^County Qoiu^ yxdge has been more or le99 
educated and practised in the a^n^nistratioQ of insolveujcy, 
which entirely qualifies hipa fo^ abjudication of bankruptcy 
case^. We highly approve, therefore, of this suggestion, and 
pjf the reasons stated so dearly .aggid forcibly by Mr. Willmore. 

The question of time for this additional work resolves itself 
into one of more judges and smaller districts, unless, indeed, it 
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are legion. The remedy is that whidi we have stated; any 
other will be but a cobble, and often result in injustice. Fancy 
a County Court Judge sitting in Equity who taboos a barrister, 
and wonH allow him to practise until he answers a question the 
judge has no right to ask I ! ! Bough justice without law i» 
bad enough; but rough equity without jtistice is still worse ! 

4. Banbleuptcy Jurisdiction. — It is proposed to give this 
to County Courts. Mr. Willmore thus gives his reasons for it ; 
and as they are the best put arguments we have yet seen we give 
them verbatim. 

''Would it be desirable to give jurisdiction in bankruptcy to 
the County Courts ? — If its being desired is a proof of its being 
desirable, I should say certainly, yes. Commercial persons, 
bankers, and such-like, professional men alsoj with whom I have 
come in contact, wish it particularly. I go to thirteen places in 
the county. It is often said to me, 'We see you on the 
opposite side of the street once a month ; if we could come to 
your court, we should just cross the street, and dispose of our 
case ; as it is, we have to go and take our witnesses to some 
other part of the country, perhaps travel from 200 to 800 miles.' 
It is said that these delays, and difficulties, and expense keep 
business out of the court* Instead of going into bankruptcyj 
compositions and arrangements are made. There is an anecdote 
which is very rife in my part of the country, that the Commis- 
sioner of Bankruptcy, when he attends, often does not put up 
)us horses; he disposes of the whole business while his carriage 
waits for him. That is a thing that you hear over and over 
again, the moment the subject of bankruptcy is mentioned. 
Mine is neither a very commercial nor very manufacturing dis- 
trict ; it is principally agricultural ; it does not include Bath 
nor Bristol ; it is naturally barren of bankruptcies ; probably, 
therefore, the hardship is more felt, because there is a large 
amount of the barren district assigned to the Bankruptcy Com<* 
missioner, and there is a greater space of ground to travel over^ 
and so people are withdrawn from their occupations. If it is 
desirable that the Bankruptcy Act should be in operation at all, 
it is desirable to facilitate and cheapen the operation of it. At 
present, persons do not choose to permit estates to go into 
bankruptcy; creditors will rather do anything than make a 
man a bankrupt, from the delays, and difficulties, and expense 
necessarily involved in investigations before that tribunal. A 
great portion of business is in consequence kept out of the 
Bankruptcy Court. 



. ^*Pqchi^I(»ighttoinf«taoM^bothiy^ 
and also with regard to Eqi^tyj but Specially with regard to 
equity, ypu must not measure the amount of good which would 
be done, by giving jurisdiction, by the amount of cases that 
wotild come into court. At the present moment, parties possess 
an knpunily. If they knew that they were liaUe every month 
to he had up, and the mattec to be inquired into, and a decision 
come to before the County Court judge, the fear alone of that 
would operate in procuring justice. A man would not dare, if 
he knew that he was liable to be exposed by a decision, had on 
reasonable terms, and that in the face oi his neighbours, to 
perpetrate the rascalities so common now. 

'' You mean that now they not only possess impunity, but that 
they know it ? — ^They know it; persons have repeatedly told me 
that a man will say, ^ What can you do V that they have been 
frequently met with that question. The amount of cases which 
would be actually decided would not at all indicate the amount 
of good which would be done, because the possibility of the 
decision would operate to make persons do right, without any 

froceeding at all. As we are upon the subject of bankruptcy, 
may mention what has been called to my notice with regard 
to the estates of dead insolvents. It seems an anomaly and an 
absurdity, that the estates of dead insolvents should not come 
iiitb Court as well as those of live ones, and that such a number 
of them should get Into Chancery, where it is said they often 
ever alibsrwards remain. 

"Would you recommend that they should be administered in 
the same way as the live ones?— Yes; it seems diflBcult to 
assign a reason why they should not. I have had my attention 
called to it as a special grievance, and an absurdity also.'' 

It i^ on absurdity, and one which it is full time to remove. 
With regard to the desirability of ^ving the County Court 
ludges jurisdiction in bankruptcy cases, we entirely accord with 
Mr. WiUmore^s views. The objection, which applies to their 
h^vin^, ^ equitaWe jurisdiction, d,oes ppt affect this proposal, 
jbnasmjich a9 ev^ ,Co\mty Court ju4ge has been more or less 
educated and practised in the ^dn^^^^tioQ of insolvency, 
yhich entirely qnalifies hijn fop a^jijidication of bankruptcy 
CBsef, We Bghly approvje, therefore, of this suggestion, and 
p^x the r^aaions stated so olearly ,ajgLd forcibly by Mr. Willmore. 

The question of time for this additional work resolves itself 
into one of more judges and smaller districts, unless, indeed, it 
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1)6 thouglit a better plan to ackqit our suggestion of :&ppomtiiig 
a few Equity judges^ who should also have the bankruptcy 
businesBj and which two functions are not so dissimilar but that 
they might be safely entrusted to the same class of lawyers to 
administer. . 

6. Ought County Courts to be C&iminal Coubts ? — How 
can so sensible a man as Mr. Willmore entertain a propositicm 
so wild ? Is there to be any division or classification of law 
functions left? Are we to have every professional " landmark'' 
effaced^ and every existing legal institution brok^i up, and 
begin anew with a chaos of all kinds of administration, without 
shade, degree, or distinction T If County Court judges are to 
sit as Common Law judges. Equity judges, judges of w31b. 
Bankruptcy judges. Insolvency judges, and now Crimmal 
judges, and judges of Sessions Appeal Cases, will Mr. Willmore 
be good enough to point out what it is they will not be charged 
with in the whole range of jurisprudence ? Unless division of 
labour is a mistaken principle, it is a great blunder to impose 
on any one man so many discrepant functions. There are 
two modes in which Mr. Willmore wishes to effect his purpose: 
f^ One would be by taking away the jurisdiction of the Court of 
Quarter Sessions, and giving it to the County Courts, and the 
other by placing the County Court judge on the judgment-seat 
in the Court of Quarter Sessions. ^ Would your object,' he is 
Risked, ^be attained as well by the one as the other of 'those 
modes, or is there either of the two that you prefer V • Some'Of 
the advantages,* he replied, ' would be attained by making him 
chairman of the Quarter Sessions, but there would still be 
other inconveniences, such as the delay and expense, &c., which 
would not be removed.' '' 

Either plan is open to our objection. To make ereiy County 
Court judge chairman at Quarter Sessions, whether qualified or 
not, is open to other objections in addition. 

That there should be some change, Mr. Willmore is quite 
right in arguing. He very forcibly sets forth the incompetency 
of many county magistrates to sit in judgment at sessions; and 
^e,$^ee with bim in. toto bb regards his exposition of the evil^ 
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and dissent as entirdy team his remedy. The following Hne of 
ai^tanent supports both of onr positions. 

'^ I should suppose that the administration of any kind of 
justice by persons whoUy uneducated and unprepaTed for it, is a 
state of things thai is peculiar to this country. I do not know 
ibat any instauoce of it eidsts elsewhere. I practised in the 
conrts of quarter sessions of diree counties throughout a district 
perhaps the largest in England except the West Ridings for 
upwards of twenty years^ and was the leader for the latter por* 
lion of that time. I saw a great deal of what occurred there^ 
and if you ask the question^ is it desirable to hare a profession* 
ally educated man as chairman^ I do not see how there can be 
any difference of opinion upon the subject; I think everybody 
would say it would be better to have such a man. Some things 
curiously extravagant have come under my own knowledge at 
tibe sessions. I have had a chairman say to me upon some point 
occurring^ * You know these are a sort of things that we do not 
understand anything about.' Upon one occasion^ when I was 
prosecuting a man^ the coxmsel for the priscmer raised objections 
to thpin^otment^ which the Court heard ; and then the chair- 
man in open Court said to me^ the counsel on the other side^ ' Is 
there anytinng in this objection ? ' These things bring ridicule 
and sometimes dissatis&ction on the administration of justice. 

'' The question put^ does not extend to civil matters at quar- 
ter sessions, but I think it very properly might do so. That 
inquiry seems to me quite as important as the other. Questions 
of considerable intricacy arise^ as to the removal of poor^ rating 
for their relief^ liability to repair roads, &c. With regard to 
these subjects, everybody who has practised at sessions, I should 
think, would be of opinion that it was quite impossible to ascer-« 
tadn beforehand what would be the decision of the Court.'' 

On. one occasion, '^ their worships" having decided a dead 
ease the wrong way, one of the counsel engaged in it and a sub- 
sequent case, proposed aloud to the other side to toss up, and so 
settle the next case : which, we have no doubt, would have been 
a wise course. And we could point out County Court judges 
who would be just as bad as the magistrates he ridicules, and to 
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i^hose opinion nb jury w6iild pay tlie M^t^fit wspee^ ivUM 
they would be just as little able to dedde appeal tmses. 

The proper remedy for the evil is the extension of the 
jurisdiction of recordersj who should sit monthly and in all 
large towns. 

We shall hereafter recur to this subject. 

No. 6. — ^Mr. Wilhnore most properly recommends such costs 
as will enable attorneys to bring cases of more importance into 
the County Courts and retain counsel offcener to assist them. 
He is asked why parties have not more generally availed them- 
selves of the Consent Clause^ 17th of 18 & 14 Vict. c. 61. 

" I think that the present scale of costs is a reason. Attor- 
neys do not do it because of the different character of the costs 
which they recover. Another reason is, that in many cases, the 
defendant will not give the consent; his object is generally 
obstruction : he will not at all fiidlitate the disposal of the 
matter. In a large majority of cases, the defendant is in a 
comfortable position, and does not want that position altered ; 
he will not do anything that may have the eflfect of facilitating 
a trial. I think that what I have said applies to a large 
majority of cases. I think also, in cases of importance, that 
attorneys would hesitate to recommend the adoption of this 
course, because it would be recommending a thing out ot tte 
common way of proceeding ; they feel that if any untoward event 
occurs, they will be held responsible, and they do not like to 
take that responsibility upon them. I also think that the 
insufficiency of advocates may operate. I have had several of 
these cases tried before me. I gave a man a verdict, itm one 
occasion, nearly as high as 500/. With regard to these cases, I 
think it is inconvenient to enlist in a judge, what is generally 
considered the bent of human nature against his duty. If he 
does his work ill, he is not likely to be much troubled with 
cases under this clause. On the contrary, the better judge he 
is, the more likely he is to be overwhelmed with additional 
labour in long, intricate, and important cases. 

^^ Is the want of a due scale of costs to attorneys one of the 
reasons ? — I think by an alteration in the scale of costs, you 
would remove a great deal of what now operates to shut such 
cases out ; but all the courses I have mentioned operate. 

'^ It has been suggested that a better way of fipaming this 
clause would be that the plaintiff should have power to sue 
to any amount in the County Courts, and that the defendant 
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akoMbi have^{i«wer to remove the case to the superior court ?—»I 
think that.wpuld be desirable. Yea would then put the acting, 
part upon the defendant; and in very many cases, the same 
man who would refuse to consent that a thing should be done, 
would nererflieless abstain iStom himself arang in order to 
prevent it." 

It is most unwise to lower costs unduly. Lord Brougham 
made a great mistake on this subject. The small causes should 
be tried as cheaply as possible, but where legal learning and 
skill is requisite these are worthy of full remuneration. 



Abt. X.— MR. liBONE LEVI'S MERCANTTLB LAW. 



Manual af the Meicaniile Law of Great Britain and Irela&cL By 
Leone Levi. London, Smith and Elder. 1854. 

MB. LEVI is a phenomenon in our profession. His own 
additions to himself in the title-page of this book set 
forth that he is Lecturer on Commercial Law, King's Cottege, 
London; honorary member of the Liverpool and Leeds Cham- 
here of Commerce; EeUow of the Statktieal Society; Associate 
ef the Institute of Actuaries ; Member of the Law Amend- 
ment Society^ and of the Society of Arts : and author (as the 
publishers well know) of the '^ Comm^*cial Law of the World.'' 
Now as regards the societies^ inasmuch as there is a silver key 
giving easy access to each and all of them ^ we gather little as to 
the qualification^ mental^ morale or professional^ of Mr. Levi^ 
by the fkct of sudi membership. The lAw List is dumb on the 
subject. He figures there neither as counsel nor attorney. His 
claims to legal repute rest, we presume, chiefly, if not wholly, 
on the work of which, in the new book before us, he announces 
himself the author, — a book of tolerably pretentious title. 
Of the merits of that work, and of its general accuraoy. 
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some teste were given in No. 08 of the Law Mngmsnne, 
aad we belieye we may safely say^ that^ as regards English 
commercial law^ so many cuttings and gatherings from old 
casesj with such a reckless disregard of modem, decisions^ have 
seldom been employed to vamp up a book aa aay one of 'the 
topics of jurisprudenee* The book contaiaed also /a quantity lof 
matter purporting to be a oompendium of foreign mensmtile 
law. Mr. Levi did^ it se^ns^ deliver some lectures on the same 
subject at Song's College. To what extent this fact waxnmta 
announcement^ here and elsewhere^ that he is a lecturer of that 
university is a matter which it^ rather than we, are coaoenied 
in determining : the fact at any rate being, that Mr. Levi takes 
the benefit of whatever prestige extends to such sanction. 

Matters stood thus when the Council of the Society of Arts, 
Manufactures, and Commerce, in June, 1851, gave notice that, 
in pursuance of the will of the late Dr. George Swiney, a prise 
of 100/. sterling, contained in a goblet also of the value of IQM. 
would be awarded to the author of the best published work on 
jurisprudence which should appear before January, 1854. Atten- 
tion was particularly directed to that branch of j«uispnidence. 
which expressly relates to arts and manufiebctures. The com« 
petition for this prise was open to the authors of any. nation, 
but the work must have been published at least in the English 
language. 

To the entire surprise, we believe, of the whole profession, on 
Friday, the 20th of January, 1854y when the Council of the 
Society of Arts and the members of the College of Physicians 
met, it was resolved unanimously, '^That the bequest of the 
late Dr. George Swiney, namely, 100/., contained in a goblet of 
the same value, to the author of the best published work on 
jurisprudence, be adjudged to the work entitled, ' The Com- 
mercial Law of the World,' by Mr. Leone Levi \V* 

Now, considering the mass of writers cm jurisprudence, both 
at home and abroad, who have written admirable works on all 
branches of that great science — and certainly on no one more 
than that of commercial law— men who have spent the best 
part of their lives in the practice, as well as the study, of the 
profession their names and their labours diguify — it does 
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oppeaor niher'Hudrv^oiis'ihat a prize of no orflinary mark, 
and awardflble \o the author of any published work^ should have 
Been giren to Mr. Leone Levi — a gentleman^ as far as we can 
leam^ who is not in the legal profession at all, and who^ if we 
recollect rightly, had not published a single line on jurispru- 
dence, or a qrUable of his ^' Commercial Law'' when the prize 
was first announced. At any rate, we have searched Messrs. 
Butterworth's very complete law catalogue, published in 1850, 
without finding mention made of Mr. Levi's name as an author 
at all. If the Old World was thus ignorant of Mr. Levi's pre- 
tensions to legal authorship, so, a very few years earlier, was 
tiie New World, for we have also hunted through Marvin's 
''Legal Biography" (Philadelphia edit. 1847) with no other 
result. On a moderate estimate there must have been at least 
fifty authors more entitled to the prize. Perhaps, at least 
equally so, were any one of the various great foreign and 
English jurists of our day, to the special favour <^ sovereigns 
abroad and princes at home. Nevertheless, Mr. Levi announces 
at the end of the new book before us, that '' His Majesty the 
Emperor of Austria was graciously pleased, in March, 1858, to 
confer upon the author the gold medal fi>r science and artistic 
merit, and that His Migesty the King of Prussia graciously 
decreed, in August, 1853, that the great gold medal for science, 
reserved for works of the mo%t distinguished merit, should be 
poresented to him I 

''The work [on the Commercial Laws of the World] was 
liberally patronbed (Mr. Levi adds) by His Bioyal Highness 
the Prince Albert, Her Majesty's Ministers for Foreign Affairs 
and Colonies, and the President of the Board of Trade ; the 
Boyvl Libraries of Prussia and Sardinia; the Ministers for 
Foreign Affairs of Prussia, Sardinia, Belgium, and Netherlands ; 
the Ministers of Commerce of Prussia, Russia, and Austria; 
the East-India Company, the Bank of England, the Chambers 
of Commerce of the United Kingdom of Great Britain and 
Irehnd, and by a large number of merchants and bankers. 
Ute present edition of this impcMrtant work is fast disappearing.^' 

We have no desire to depreciate the actual merit of the book 
now before us. It presents, aa the whole, a fair summary of 



tfMrJmm did gmct enljoots itf i^hkh it^ln|Btt;o1bi^^ 
same time^ it is no more than m seodjr oam^ka'^tsaAieiAfi 
cnongii collate in* » month "fvoHi ^Smith's: MerwttiihBLa^/^ 
OU%r> (» AddJsan ^/on. »^Bontwiofc% ^^ Bra^ RitUiifrr^tbBr 
^^f BdflBnl fla& TnAt Beten^ and . k akejaA : dilKdaoiilfrbiitt^di^^ 
fhe i]^69to»\i ffUB&flBMat ^J^tifaxire lieeoniDidf amne cinflOdlfr 
laid tiiadw cttil»biitioir:)'fof> op AariuU^d oE iParthiOTiliipiittiiii^j 
y9^r&siA dioTafefenoB iwAB;poofotbe^flBHGMriHg oe»afeiytalU D^twhieb 
contain' aome 'pnm^ 'HI liiiirr)wort}i/>noliiiptf*^Bodiion^ vj QaHp 
g.Baolk ; NeKr«^ .^lainstraiig; 4 fiaelk; Nees «i JUigfts^^Siiidii^ 
B]!«Jbav.^ScbUiam,iIl l/L&Wir Higgfanvw H0pkii]6r, aBoDeilli^r 
Baflfytn Maeamlay, IBfO-B.; N«i(ton: u. <Xddiiii^r']^S^^<B&# 
Wjlfli 4^4. Hopkiniy ISnMi. fl^'W«; 0i>oke c^ii a}eakiiiyi9 £biBiJ|;r 
Beidi) i^ MoiAi^HliD'Qii B. ; .iWiiihdn'a ^WUl!MuBiii^'iMbMi'& Wi^ 
Cross t;. Chessyre^ 7 Exch. ; Ex parte Buckley, 14 M.^IWtf |f 
Brettel v. Williams, 4 Sxcli. ; Musgrave v. Drake, 6 Q. B. ; 
Lewis V. Reilly, 1 Q. B?^ ^ ' — '^ 

Mr. Levi threatens the profession, or rather the general 
public^ with 5^o]^h^ vqluime pn pther, br,anc^^,of M^rcao^tile 
law. Wei&r^ glad to sW ihat he li^ beaiied' to publiStli^ 
with a hvw bdokaieiier} . Tv^jr-I i . '« m./ *it'T j/./iocaO 

As regards Mr. Levi's obligniidnftoftext-books he is extremely 
candid. He tells us that, " From, the many idioms in which the 
English lao^ftage abomids, and ^<Mj».tlie viasfy forensic tee^^ 
calities to be met with in legal- research^ it v^ould have bee^n 
task of some difficulty to have eapnes^ed myself in tem^ %u^- 
eiently accur^^te, had I pqt freely availed myself of teytpbopi^s^ 
and of the lu^id language of , our judges.'^ I'h0 diMoi^V 
experienced by this '^ distinguished author 'V^^^xpressmg'hjlpi-' 
self ip. English granmiar, has, at any' r^, pi^Ved insur-. 
m^Qimtable. It is comforting, however, to find that havinj^' 
ajbready defined, coinmercial laws for the whole world, he U now^ 
about to perfect universal peace and xx^pamerce. The ^wu^ejr 
prisseman has been so far stimulated by the favour of the 
sovereigns of Austria and IVussia, tha.t ^eir " ^ens ^i^p^r. 
bdtion have ^a^ootag^d 'hidi (to if«iiew«i €iiefg7>iii/ther{xiottio- 
iion of whatever may t^od to remove the barriers which $t^. 
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ohifcfttd? ihe empmoaxm of trade^ and to cement the nnhreiBal 
lekitioiis of amify and oommeroe/' 

We are a gieat people for prises^ and especiallj for literary 
prises. 1£ anyone point of general assent were more tkoronghlj 
QrtaUiahed than aaolher, we should hare said it was that which 
idates to the attribntes of the Deity; yet two priies,^ one of 
l^SOOL^ the other of 6001., hare just been awarded for setting 
tikem forth in two ponderous themes : and so it is with nearly 
evay branch of hnmaa inyestigation. The only achievement 
which still lacks a prize is that of the most snccessfol charla- 
taidam. We wish somebody would be good enough to make a 
handsome bequest to that effect. The only drawback would be, 
to find men capable of the labour and acumen of adjudica- 
tion, and determining out of ''Legion'^ who should be the prise 
humbug 1 



Akt. XL— the profession OP AN ADVOCATE. 

OuoiNix Tbanslation of Fibst Lettek 07 Camus, 
WITH Noras,* 



STRj — ^I have learnt with the greatest pleasure the success of 
your son ; you are repaid most fully for the pains that 
you have taken to complete his education. I am much struck 
with what you say to me of his character, his moral disposition, 
and his sentiments of honour and uprightness. It is impossible 
to show a greater degree of fitness for the profession to which 
you destine him. You ask me my opinion touching that pro- 
fesrion ; but do you not fear that vanity may blind me con- 
cerning my own situation, and induce me to show it to you 
under bright but deceitful colours ? 

^ The Burnett <' Treatises on the Being and Attributes of God." See 
award in TimeSy January 22nd ult. 

^ Camus (Armand Gaston)* bom in 1740, deputy &«., a celebrated 
French"avocat du clerg^. He wrote a variety of books. Th«se letters 
were first published in 1772. He died in 1804. 
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' I win not attempt to coneeal from ^dot, iSktHiSidikm. t iMtdlbe 
flattering terms in which the brdor Qf advocates is qp^ken'of ->b]^ 
the ,ChailceUor d'Aguesseau, my vanity is pleased* that I am 
one of , its i»^mbei», and I feel tempted to place my prbfesfiio^i 
above all others. But reason and experience lever biutigtxnft 
back to more sober thoughts, and I remember that here^ as 
well as to all other human situations^ must be applifid &e 
saying of Horace, ^^ Nihil. eH ab omni parte beatum*^ 

If you wish to awaken in your son a taste feu* that parofesmoii^ 
begin by placing before his eyes its dignity: though withoni 
archives and henddic registers, we haire our records of honour; 
those records are the orations of the celebrated magistrates who 
have frequently extolkd, in the highest and most glowing terms, 
the beauty of our profession; they are the solemn deca^ees 
which attest the high esteem in which the order is held by the 
first magistrates of the realm. Celebrated examples, taken 
from history, might (if there was need of them) add to the 
proofs of the honour in which the profession of an advocate has 
been held. Kymer has. hajidjad down to us a treaty, dated 
June 1st, A.D. 1546", by which the kings of TVance and England 
appointed four jurisconsults as arbiters in a. weighty difference 
that had arisen between them, and bound themselves to abide 
by their decision. 

But among all those that I call our- titles of honour, I know 
nothing finer than the " Di^ogue of thjB Advqcates,*' by Lois^l. 
It is in the collection of his smaller works, and is a rather litrief 
paper, which will occupy your son very agreqably, instructix^ 
him respecting his fiiture station, and at the same time sluMrklg 
him examples to be followed. Pasquier, so weU known a? t^e 
author of the ^^ Researches on Prance,^' is the chief interlocutor 
of the dialogue. Loisd, who i^as his intimate friend, has pijt 
into his mouth the history of the Bar of Paris, from the.peiipd 
when the Parliament became stationary in that dty, to the 
beginning of the seventeenth century, A multitude of i^te- 
restiag anecdotes are there collected together ; they are n,ot le$s 
vahiable to the order of advocates they set forth, than to tl^e 
ancient families of the long robe, whose origin they show in the 



odalmited <i4Tec«itflb of tboM remote timai.^ There is hardlj 
Me- of tkoae iiaiiflea to whose founders the profession of an 

* A canons book was published in 1686 by H. Philipps, of the Inner 
Temple, auditor of the Exchequer, entitled ^A Treatise, enumeratiiig the 
laost Jllnstrious Families «f England, whq havs been raised to Honour and 
T^ealth by the Profession of the Law.^' As the title implies, many of the 
families included in the book existed as gentlemen before they were Drought 
into gm^rsJ notice and eminence by success in the law ; and it is to be 
Remembered, that down to th< reign of Charles !«, no one was admitted to 
the Inns of Court who was not ** a fi^entleman by birth.*' The f(^owing 
Ars tile faifidies cd whose elevmtion Philipps gires an account, arranged as 
^y&j are cla^jsed in his bookj and with the reign in which their legal 
ancestor flourished :-— 

* Tk^ Nch%kty,^l^t House of Howard, Edw. I. ; Cayendish, Edw. IIL ; 
Sa^kyill^ Eaxl of Dorset, Hen. VIII. ; Cecil, Earls of Salisbury and 
£keter, Eliz. ; Edgerton (Bridgwater) Eliz, ; Rich, Earl of Warwick and 
Holland, Hen. Vfll. ; the House of Mountape, Hen. VIII. ; Sheffield, 
£^ of Mulgrave, Heu. VII. ; Mordant, Earl of Peterborough, and Mor- 
dant Viscount Mordant, Sen. VIl. ; Weston, Earl of Poruand, Eliz. ; 
Hide, Earl of Clarendon, and Hide, Earl of Rochester, Ch. I. ; Brudnell, 
Earl of Cardigan, Hen. VIII. ; Earl of Alesbury, Jac. I. ; Ashley Cooper, 
Earl of Shaftsbury, Ch. II. ; Earl of Macklesfield, Eliz. ; Paston, Earl of 
Yarmouth, Hen. Vl. ; Finch, Earl of Nottingham, Ch. II. ; Brabaaton, 
Earl of Meath, Edw. I. ; Angier, Earl oi Longford, Eliz. ; Townsend, 
Viscount Raynham, Ric. III. ; Thynn, Viscount Weymouth, Jac. I. ; 
H4tton, Viscount Gretton, Eliz. ; Farefax, Viscount Farefax, Edw. IV. ; 
(/ockain. Viscount Cullen, Hen. IV. ; Mildm^, Lord Fitzwalter, 
Hen. VIII. : Yelverton, Lord Grey de Ruthyn, Eliz. ; Cromwell Lord 
Cromwell, Hen. VIII. ; Paget Lord Paget, Hen. VIII. ; North Lord 
North, Hen- VIIL ; Lord Petre, Hen. V HI. ; Roper, Lord Tenham, 
Hen. VIII. ; Lovelace Lord Lovelace, Eliz. : Coventry Lord Coventry, 
Jac. I. ; Lord Carrington, Hen. VIII. ; Colepeper Lord Colepeper, 
Hen. VIIL ; Crew Lord Crew, Ch. L ; Clifford Lord Clifford, Ch. I. ; 
Lord Guildford, Ch. I. ; Lord Farfax, £ldw. IV. ; Lord Richardson, 
Jac. I. ; Lord Colrane, Hen. VlII. ; Lord Kilmurry, Hen, VI. 

Baronets, — ^Bacon, Eliz. ; Hobart^ Jac I. ; Shelley, Hen. VIII. ; 
Mounson, Eliz. : Woodhouse, Edw. III. ; Tirwhit, Hen. IV. ; Hussy, 
Edw. IV. ; Mordant, Hen. Vtl. ; Spencer, Jac. I. ; Appleton, Ric. III. ; 
Sedley, Jac. L ; Hales, Edw. VI. ; rortman, Hen. Vltt. ; Wray> Eliz. ; 
Ayloff, Hen. VIL ; Wivel, Hen. III. ; Englefield, Hen. VIII. ; Napier, 
Littleton, Edw. IV. ; Philipps, Jac. I. ; Newton, Puckering, Eliz. ; Botler, 
Hen. VIII. ; Packington, Hen. VIII. ; Delves, Edw. III. ; Skipworth, 
Edw. III. ; Tempest, Hen. VIII. ; Players, Edw. IV. ; Harpur, Eliz. ; 
Beaumont, Edw. VI. ; Colepeper, Hen. V. ; Moore, Jac. I. : Hele, Eliz. ; 
Littleton, of Pillaton, Edw. IV.; Bacon, of Milden and Laud, Edw. III. ; 
Corbett, Eliz. ; Nitingall, Eliz. ; Colepeper, of Wakehurst and Ardingly, 
Hen. V. ; Vavusour, Edw. IV. ; Wolsely, Edw. IV. ; Anderson, Jac. I. ; 
Cave, Edw. I. ; Botler, of Teston, Hen. VII. ; Hatton, Ch. I. ; Hare, 
Uen. VIII. ; Norwhich, Hen. VIII. ; Brownlow, Jac. I. ; Sidenham, 
Itic. II.; NichoUs, Eliz.; Cholomley, Hen. VIII.; Trevor, Car. I.; 
Rhodes, Eliz. ; Kndlop, Mary j Walter, Jac. I. ; Coke, Eliz. ; Gell, Eliz, ; 
tngleby,Ric. 11. ; Lowther, Edw. III. ; Markham, Hen. VL; Thorold, 
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^gjiiities. ojf tl^e.^tajt^ imd.iiJU((ayw>,^t^i^ aatt 

adyoj^iates of ciminieiwe,^^ frfj^^nfili^ u . - -: j i"^i- no » i rj 

KteyV ttitton, Eliii j'tittteton; 61?Bioke Miltiurye anJlfe^nVrewV :[V^! 

OlplimJwliin, WdzJ; DaiMr^ Efott« : Yli ^ ' Ay^itf/' ofl^nfiV *ll%i3¥/t' 
Foster, Hen. VIII. ; Cockain, Hen. IV. ; Whichcott^ Ch. I. ; Bridg^man, 
Ch. I. ; Palmer, C^ I. ; Winch, JUw. j MUtuR^YU.; T ' 
"^ Darcfejj Jac^t.j StfpleW, Men. III.; Con4fl^ ,J 



Jim. vm, 



Edw, 




Oh/ 




, nightly, Hen. VJL|1. ; JfeJ^wyer, Mary ; Wilde, C^, l.^^r^, 
Heft. VIII. ; Ahderson, ofBroughton, mU. ; X^djHJ9»lt^ni.^4v*SM%r 
Jac. I. ; Rookeby, Hen, VIII5: Bmley, nm.'Vult ; IteacL; Hwujy.,,; > 
Henley, Hen. Vm. ; GkJrding, TBKz. ; Gawdy, EUz. • Carson, Henu VIII,> 
Glyn, Ch. I. ; Brooke, Ma^ ; Andrewegf, ^jsic' J* ; Djsreham, Hen. ly,.; > 
Sylyand, Ric. III. ; Hnssey. of Grtiythorpe^JEdw, IVV; Bank^ fTaCi I^^; 
Irtgolsby, Edw. IV.'; Young, EdMr. IV. • Wyhdhani„ Elii, j Sowthfsot^ . 
Mary ; Bernard, Ch. I. ; Lone, Cli.' I^ ; Eee^^ Cn.X ;. Bro^aTe,;Eliz« |« 
Gobke, Hen. VIII. ; Gawdy (oF.West Hasting), Ben. VJfl..; jJ^fwehMaii 
RIc. 11. ; Selby, Edw. I.;;Fottesctk^, Hen. Vlt. ; Tempe|t,.:Ben.iyllt.; 
Osbaidlston, Ch. L; todkfir,' Jsic, ll; Taylef, Ch. L; Tyreli; Ch. L; 
Bsirker. Eliz.; Shirfey, Jac. I.; N'ettlerop, QL !!• t T.wi8^n,,.Cby I.^^, 
Gerrard, Maiy ; MartVn, Hen. Vlll i Oiisiow, Eliz'* t iRich^ iHen.^IH. ; 
HoBldns, Ch. I.;' Wfflottghhy, Sen. Vjll.; Newdigate, Hen. VjLl 
Poble, Hen. VI. ; Skipwortfa, Edw. III. ; Bx^shaw, Hen, Vm. i,PaJfki*%.i 
E2i2. ; Shilton, Jac. : Gascoigne^ Hen.. IV. ; Louther, Edw, ip. 

^ The Knights and feqnires are very numerons, and many ot .Q^qai^.bai^ . 
a common origin with, the families already enumerated^ .^y^iomc^iiho^iU' 
omtti' * i i 

jrn§^A^.*-:Etiley, co. Wills, Heri,Vn,; WyridhMn,co. 
Atkins, Eliz: ^'Jdiy,' Chichester, Ch. L ; Sawyer, co., Berl 
Prawklyn, ^Ch.* I. £^^^fl6nley, co. Southampton, 'H<m* '^ 
co^.'Ktent, Jac. T. j'Tiiner, co. Esse^c, Jac; Serous,. i«), 
B?*mpston, KIBL^W. Ejsex, Jac. I.; Pophanv KB^ <5a, ^^ijbi^, 



ylyaya, co 
. Sanrwr, Jac. I. ; 
Edw. III. t Vnkhk 



jdw, IV. 5 Yarborough^cb. Toirk, 

iatlyn. cb.Suffblk| Mayyilngolds^y, 

co.^ Kentj^ Hen, HI,,; JSarvey^Tcp. 



Syjjratd, co. Si 

Tac. 1. 5' tJatlyn, cb. Suffolk^ Mayy xl 
Eni^haia, co. Kent. Hen, HI, : jjarvey^^ 

Fwster, -co. St&r6y, Hfen. VIlJ. ; Est^ourtJ, •Tao. I. ; |;;i 



Ja^. I. ; Stephens, -CD. Gloucestet, Jac^ J.T^hitloi^, 
WBdd, CO. S61!feB4 Hen. VII. { Ascough, .cp^^LiucoliL,* ' 
cA* SAfibll^'^ElS.; /Khlvfet;''^]^.U,lo* l!ror|lfe,^WK,, 
CO.'- Wat^ck; Edw. 111.; Fitz-James. co, fesex,",HeiV 
coiWT<m,Mk] "^ ^ ' "*• " 

Cfehtih, co; Stif 
Ifel.^ Villi Chisnili; 
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Hhi taibaiNMh»i(rf ^hmttg-liaw bmotmiUe b! professicm is, mittt, 
in 1117 opinion, be, to set fortk'CIiteqttiilifMMthkt iti^qtli^ from, 
and the dntic^ th^ it inipoaea Tg^pn, itf. nfomb^rB., Tbatxaf 
^p^ji^',',ii^ I. mkustbegiBtajr 

t^, Heiy Vnt ;. To wQB^d» M. V^8XWjak» Hen.^1^ 
, 90. jr^rfolk, .Ch. I. ; Halev. c<v Warwick, Mz. ; AlOu^ 
'fttey^ <^, Devon, Bic, Ii;; Tork, co. iAncola, 

. j^^is CO. Giamoigaxi. £I|2.;, Comers^ co, E»8eX| Ch. JUs 
^K «>«'I>w^t| Hbn, v.; Car^l, co. Sussex, Mary; Plowden, 
mi .UarV; JEarkhfin, . co. |^0ttiiM|ha%i lU^ XL ;/ tuhfnttry c^ 
^^M,^^ B^w. L: l^tonet, cp. Oxon., Edw. It; Syj?^paoj, Oh. IL ; 
G«v*dy/^tbr. 'MWrfol^ EHz.; Forteacue. co. Devon, Hen. Vl.; Tilaby, 
cb<i l4ttte«Bt6r, :4en:'IV; ^uUdelbrd. <K>. Ken^, Edw. I«| Hopton, 
*" '- — "• ',;'VjTidliam,couWi\t8,Eli^. ;Fitaherber^ca4Derby» 
^, co.'Toilt, Edw. IV,; Stanford, co. Warwick, 
u«u« TxxjL. . jL^«;uuij^ld, CO, Sn^l^, Ch* I.; iBeresford^ oo» Dtrbr^ 
■^7* SiJ Vaijifhai, CO. Cardi(^an, Ch. 1..; Trtj^anion, co. ComwaU« 
Bdw.J^ni. ; 'Ncjrton, , ca . SbutliAtaptbn, Hen. IV*. ; Shuckbijifl[h, 



oo.'Her«<)rd 
Hefii Vin.- 

Trtvanion, 
. , ^ IV. , 
CO* .Lincoln, ^w* IL ; Hobart» 
_ CO. Xincoin, Jao. L . Tha numbv 
' book is* 545, consequexitly many have 
Mtt'tiectearilV' omitted in thisji|Ote ;but the reader has only to look 
over **£^4nr8/^|tMgiiies*^ to' ak$ tliat there are many diatingpiah^d 





of ^Ue 




If Us* 




iW6te, webaysafely say that a very large proportiQii, 

b^licy of Ei^l^nd spring from the legal profession,. 

pr6fefflion ^th^r their very position «a members of (h^ 

^tH^^ii U&kt their rise out of a jgentlemanlike bat total obscurity* ; 

'^'QiT^ tfa^t ^ere does' not exist in England, as there oia^ 

tnttion ])etween fioblfii^ dg robe and .ndfleuMe (T^^^ , 

^ iira exclt^fidon pf . those who were not ^$iUlemeA /^ ^rth^ , 

^t^o^ during t^ianjr centuxles also oontrihuted tp' prevent ; 

Mm [icnsing, and it pr^e^teii thc^ I^grti profession %om,< 




itlM; 



. th^ ari#to^ra^jf4 Thus, we benefit^. 



tfUr'dfctJnct' 

as^ absnrdj(ti^ oiP our Ancestors.'^ But, onibaoiher,. 
.. ^^jk)&i afford good groun^B t^^oubt whether our jvuis^^ 
ks tegialrdB j>n^e lavr) was ipuch benefi^i^ by'tl^ d^uipf^, 
^^d Mt)'^t>^ays. Howardk Cavendishes, Forteacues, aAd other 
i<Via^/. ^%^ ^fsti\^ haroljr t>C|tr comparison as laj^erpiDr^un 
ie phibleian ma^str^tos of the French parliament^ ^ A^^or ;. 
pr'l5eopte they Were Wo^n at the pomt of the i^oia. 'or. 
^Xmfiter^ certfiSjilV n^t m^infafiaea by^he courts. WnUa 
^re ^einc^abl^ at pJEeasu're it w>as a (qptatter pf ooonse for tn^ n 
6btM6' a mrfjority on any ^important que^ion by remqving. tlie \, 
and'ilito^lrin^ their eijniii^ oVer th6 shoujdns.of more liig^ 
/ If tms had not been dqn^ In thje aWp-mcpey case Jtlw Crovfn , 
Whidifefeatea. fiulWenee^ not* pursue mis disquisition any . 



Wotift'bA\ 
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laying before j^ou th^ ideis tiut v tife iintme 'of <«tt>r iidyoo^ 
ftwaken in my mind. - j" - >• * 

The sitnation of a man who had given himself to liie atody 
of the law^ for the base purpose of obtaining ivealth at the eosl 
of the unforinnate victima of chican^y^ thecaUing oif him who 
has cultivated the art of oratory to sell to the highett bidd^ 
the use of talenta frequently dangerous and perftdions-^eaoh 
of these is diametrically opposed to the professicm of advocate. 
The exercise of that profession ought to lead rather to honour 
than to fortune; and among the ideas that t have formed 
respecting that profession^ one of tiie first titles irhieh tenders 
him who embraces it deserving of the regard of m^ of sense^ is 
his rejecting lucrative professions^ for the most part less painful 
and laborious, to devote himself to fdnctiens which promise 
little else than honour, after severe labours^ to those who esel*- 
eise them with most success. 

.What, then, . do I underetand by an ndvoeate ? An'honoiHP^ 
able man, capable of advising and defending his fellow-citizens. 
Cato defined the orator to be an honourable man^ expertin speak-* 
ing : vir probus dicendi peritus, I add to ability of speaking, that 
of giving advice. At the same time that the advocate speaks and 
writes like an orator, I would have him think and reason like a 
jurisconsult ; but I establish my definition on the same basis 
upon which Cato founds his : the quality of an honouraUe man 
is still its first part. The importance of the affairs that are 
placed in the hands of the advocate, the confidence which he 
must deserve, the certainty which he must inspire that whoever 
goes to him will be faithfully advised, will never be deceived, 
and, still more, never betrayed, demand that to the qualities of 
the mind, he should add those of the heart. The most 8CrU)>ib* 
lous probity, and a propriety of conduct most constant and 
invariable, because it is a consequence of principle deeply 
engraven upon the mind, are here essential qualities. 

It is imdoubtedly fifeie to see Demosthenes tear the mask 
from the stipendiaries of Philip, rouse the Athenians, and ani- 
mate them to the defence of their country ; defend himself and 
his friend from the calumnies of an envier and a traitor ; to see 
Cicero open his forensic care^ with the defence of an innocent 
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sum nocntd, of spfaioUb; - debooaaoe to- joslioe a goTemor 
goiltj of ^>oliating the proyinces committed to his vigilance and 
his careb but in all thia jou aee only the orator. This is what 
nost be added ta comply the idea of a veal advocate. 
) <l}o deroiis all hs tmsMm to' the. sesnoe of others, to give 
kuna^ up to long study to solve doubts which the vast num- 
ber o£ our 1$|W8 multiplies; to become an orator that oppressed 
ittTiocfsnce may prevail; to look upon the happiness of holding 
ent auassistiiig hand to the poor, as a recompense preferable to 
iSm gratitude of the gieat and rick ; to defend die former from 
motms of duty, and- the- latter fer temporal advantage,— such 
are the characteristics of an advocate. 

jMh those who apply to hint are equally listened to, but he 
does not d^end the causes of all without distinction. His 
dmnber is a private tribunal where he judges causes before he 
undertakes to- support them. It would be making a criminal 
use of his talents to employ them to palliate injustice, and by 
tbua violating his duty he would expose himself to lose his 
repntaliflu. Even he who undertakea to succeed hjf criminal 
mfiana, knows the distance between himself and probity; he' 
despisea whoever departs from honesty to approadj^ injustice. 
If ike advocate errs in the private jtudgment which he |Hro^ 
nouiiees. upon the pretensions of his client, let not his error 
proeeed from the splendour of dignity ox rank, or riches, which 
daszle the eyes of the vulgari but rather let it be the effect of 
compassion esri^ed im his mind by the sorrows of an unfortunate 
masu By showing himself to be unhappy he made his adviser 
hsigek that he mi^ht be guilty also. 

If ■ the result of the examination of a dient^s case is favour* 
aUe, has interests mnat become as. dear to the advocate as tkejr 
ace to the client himself « By dedaring; to him that what hd 
jb^nandaia in conformity with justice and thsilaw, the advocate 
has in a manner guaranteed his successw Besides^ the ruling 
pBaflODU.Qf the.advoeato bemg the love of that which is just and 
honourable, how can he fail to concentrate ail his powers to 
pramote tbe. auceess of that which he looks i^on as just and 
iMHumntUe? > 

As .the advocatea strug^ fov ao other object thivx^ to main- 
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tain JQstioe and truthj it is an inyariable usage among tlieni 
never to plead before tliey have commnnicated to each other 
the documents upon which each party is to rely before the 
court. They strive only because they are convinced of the 
justice of their cause^ and they make use ef documents only 
because they believe them to be genuine and legale since they 
communicate them to the coimsd for the other party for hia 
examination* This communication is even advantageous to the 
parties themselves. Sometimes the advocate discovers by that 
means facts which had been concealed from him; and he then 
only employs his eloquence against his own client by diswiarHng 
him from prosecuting an unjust suit. 

But the functions of the advocate are not confined to speak- 
ing and writing in the defence of the rights^ the honour, or 
even the life of those who have applied to him; his duties are 
not less important when he traces out with a prudent hand the 
path which must be followed to insure just convictions; or, 
when by reflections adroitly presented to the mind of his client, 
he communicates to him the spirit of peace with which he is 
himself inspired. What gratitude does he not deserve at the 
hands of a family in which war was beginning to spring up, in 
which the fire of dissensions was about to devour the common 
patrimony, perhaps the fruits of the toil of a prqyident &iher, 
when, recalled to more reasonable sentiments by the wise 
counsels of the advocate, they see its members embrace each 
other with declarations of lasting concord and friendship.^ 

To do good, to maintain the law, to defend the oppressed, to 
guide those who are in want of counsel, such are the frmctions 
to which the advocates devote themselves. Their activity 
increases when they have to sustain the weak against the 
powerfril. That very power and influence which terrifies their 
clients, raises their courage. Danger which casts down vulgar 
minds brings into action the powers of their elevated souls, and 
the greater the danger of resisting the unruly, the more they 
make it their boast to brave them. 

The reward of those noble functions is the same that attends 
virtue. I have already taken care to warn your son that it 
^ This paragraph is applicable to the times when Camus wrote. 
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AJSi'ha'ftrtSiA'ftf HFcklffi; -He #iirteceive Ws fcfe's MkeSi, Btft? 
H^*Wfll*'^*t66 Mgft »tt esSiitiate om' Hiar ieal and Ms 'faBotirs'tb' 
aifik'lihat tle)^ dati T)e riltiecf anfl recotopenibd by a price hi 
Btfefaey. • 95re Aawa>*flnttm ' iS 'a 'Resent by' 'which a cUcnf 
ai^o^MIBs'^he VaSs^'wMaiHihciiflvotiite 'has taken ^necriii 
iAg^Iii* affkMy -it 'fa''n6t ^tonconltnoii tty obtaiii it because tt la 
u^ IMedUmibrf tofirifi'S ili^t ^'thoui gi'a<5ttideV'btit in no 
6«*WHateyi# ft iteiSctfedi •Snfe'h'a'deihatld-ifduld bfe incom- 
^fc^bK* *«fr "^Jre ;^ifrdffiisffon' t)f '^ aflvocatfe, atid" frbm thdr 
ftlWAefti (yf lift «(i^*ig4t;ftfe -Wcfifld' b6' fbrcerf to fenomicc bft 

aRucEciuir. 

The extent of the law bJr'MicJiwe have' bound outselvfei 
ii*WJirtA'tjfemaaa' ^ofe^ees^ fe* dfeVcl6peft nf fflfe' foflowtng tenns 
By olf^Aff <iie^ofertt ditWiJ akd^i^eptetentfttirds of cfui* 'order :^ 
*^¥h6^1^W^hb'^ml^lf %fe ^^^ ttiiaamtls* a^' t6 dcnfenrf their ftfesr 
^tild!^b« stihii*'dut df'«iii^*d^^V'^ But'lt must tlot be suft' 
«9em«^tt«t/^^ao^i ftie Wcfrfe ^^'tebd^d for our fees ;*• '' W 
■ittslt'^ti(iirf^olbfigftig'^t)^ t!ilfettts;%-our' conduct and wannef 
t&w^db'tttfeili; W/i?fi^ ftcj^' fl^i in hctUal \vSnt vf our assistance^ 
t^^ir^&)Hlipetwef fer^bisjrond what they had *t)reTious5y' intended 

ii<^Hft^*«hi^'idf*britagfe of Hihe profession of ari advocate consist^ 
»-4(** iHscJaotb:^ Whoever feefe that he ' possesses sufficient 
abiKty 'itiay<.i^nter tHe Ksts. On the other hand^ tbe esteem and^ 
Mottdut MrM6h 'are the rewards bestowed by the public upon 
those wlWde^fdte tWrnfeelVes to tbeir service ai»e nbf attacbed 
to' thc'lStfe, httt'io the professidn o^the advocate. He must be 
tybiy tsrisetul fo'ifc fellow citizens by his advice, or his speeches, 
(tf liy 'hi*r Writingd, tO^'^dferferVi^'flieir eittcem. A man* musV 
an^uii^ dl^ts^aild lic?w is thi^i to' be dbn^? A person whbsc 
iohbur; of Bfe, df' p^^eriiy is attacked, Will determinfe up'dtf 
j^SEfctrng isuch gt^edt' int^i^ts in the hands of a young' hiWyer,' 
di«yvin''6oiCMiequeft* (rf the i*eputatioii i^laSch lie hai ali^ad^ 
dfc^tiiretf'by His modfe' of life; his zeal for study, his ardour f6r 

''..•• ■ • •• • • i: '" 'Wi 

^ The hofKfrarium is held by the civilians to be donqlia remuneraUmia. 
lifhntam iodatihqwfyn tkerees exhtU IcBboris, ' QuoB ddtur ei ctd remme^an- 
4mm d0t¥'r et idpQ kanmwmm: voaatw. Tbase piiaciples at& a^pliedjto an 
agrimensor by Ulpian. — Pand. tit. De Mensor fats. Mod. div. 1. 1. (Trans- 
lator.) •'•.•. ^ V : 
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labour^ his prudence^ and his upright and high character. 
These qualities, the exercise of which is a matter of ordinary 
and everyday life (if I may so express it), must form a name 
and reputation for the young advocate before important busi- 
ness gives him an opportunity of displaying his other qualities 
and talents. 

I will here conclude, sir, and I think I have said enough to 
give your son an idea of the profession which you are desirous 
that he should embrace. His way of thinking, which you have 
made known to me, must render him sensible of the advantages 
that it promises. Long studies, irksome details, and knotty 
discussions to which he must give himself up, to render himself 
capable of pursuing the profession of the law, and also in its 
actual exercise, are undoubtedly painfiil and disagreeable, but 
those pains appear to me to be abundantly compensated for by 
the obligation of being virtuous. 



Art. Xn.— the CHIEF JUSTICES OF AMERICA. 



Sketches of the Lives and Judicial Services of the Chief Justices of the 
Supreme Court of the United States. By George Van Santvoord. 
New York : Charles Scribner. 1854. 

THE example set by Lord Campbell has been worthily 
followed by Mr. Van Santvoord ; and we have now an 
interesting record of the lives of transantlantic chief justices^ 
which, in addition to its immediate purpose of giving us their 
memoirs, throws much light on contemporary history. We 
rejoice, moreover, in this additional means of increasing our 
knowledge of American jurisprudence. We hail every means 
of augmenting a kindly sympathy between the legal profession 
in each country. The decisions of many of the American 
Courts, and the arguments which precede them, axe in most 
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respects equal to our own ; and we intend to give notes of 
them, much more frequently than we have hitherto done in 
the pages of this Magazine. 

The growth of jurisprudence in America has, like that of the 
mighty republic of which it forms an integral feature, been 
wonderfully rapid, and from small beginnings hais matured 
itselfin wisdom and strength with wonderful rapidity. 

At first, as was to be expected in the then turbulent infancy 
of the commonwealth, its earliest judges were among the 
number of its first senators, and were even among those dis- 
tinguished in the field. Indeed, every departed judge had 
taken some marked part in the formation of the first fabric of 
government : and who so fit to mould the course of public 
justice as those who first gave it being and consistency. Among 
such men were Jay, Ellsworth, and Marshall. 

In the following sketch of their eventful and suggestive 
career, we are indebted not only to the very carefully written 
and able work before us, but to the abstract given of it in the 
pages of our clever contemporary the Law Reporter. 

John Jay was a federalist of the old school. He was not a 
member of the convention that adopted the constitution, but he 
was earnest in its support, and was the author of a few of the 
papeis of the Federalist y the remainder and the lai^est part of 
which is from the pens of Hamilton and Madison. It was the 
influence of the federal party that secured the adoption of the 
constitution, with whatever tendency it possesses towards cen- 
tralization, and towards strengthening the hands of the general 
government at the expense of those of the States. It is well 
for it that so much strength has been secured to this govern- 
ment as to make it eflfective for all practical purposes. It is 
perhaps quite as well that a strong democratic opposition, 
assuming the guardianship of State rights, prevented the ultra 
federalists frx)m carrying their theories of centralization any 
farther. Hamilton was in favour of a senate and executive 
for life; and Jay, in a letter to John Adams, expressed his desire 
''to see the people of America become one nation in every 
respect ; for, as to the separate legislatures, I would have them 
considered, with relation to the confederacy, in the same light 
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m which counties stand to the state of which they are parts, 
viz.^ merely as districts^ to facilitate the purposes of domestic 
order and good government/' 

The same spirit is shown in his remarks^ in delivering his 
opinion as Chief Justice in the Supreme Court of the United 
States, in the memorable case of Chisholm t;. Oeorgia (2 Dallas, 
472, 473), in which he seems to keep entirely out of sight the 
existence of sovereignty as appertaining to an individual State, 
and to consider the State of Delaware as of no higher dignity 
than the city of Philadelphia, merely because the former had no 
more inhabitants than the latter. 

The conclusion which the Court arrived at, was almost im- 
mediately overturned by an amendment of the Constitution. 

We make an extract from the work before us, to show how 

entirely Mr. Jay was possessed by a spirit of self-sacrifice so 

characteristic of the men of the revolution. He had been ap- 

' pointed in 1779, envoy to Spain, for the purpose of endeavoaring 

to obtain a loan from the Spanish court. 

" In this emergency, Congress took an extraordinary step which 
nothing but desperation could have prompted. Without the slightest 
surmise of what might be Jay's reception or prospects of success in 
Spain, nay, without even apprising him of the step taken, it was 
resolved to draw upon him bills to uie amount of half a million pay- 
able in six months. The Spanish Government, after authorizing tne 
acceptance of these bills to the amount of a few thousand dollars, 
informed Mr. Jay that no more would be paid unless America agreed 
to furnish shi{)s of war as an equivalent, or cede to Spain the sole 
right of navigating the Mississippi, but offered to guaranty the payment 
of 150,000 dollars in three years, if Mr. Jay could eifect such a loan. 
The conditions imposed by Spain were rejected ; Jay attempted to 
effect the loan, but foiled. In this emergency, he resolved upon a 
step of extraordinary boldness — ^it might be called rashness, a step, 
however, not hastily determined on, but one which his calm judgment 
dictated and his reason approved. Without any present prospect of 
meeting these demands as they fell due, but with unshaken conndence 
in himself, his country and its cause, he resolved to accept all hills 
presented to him at his ovm risJc'^ — p. 26. 

He persisted in this resolutioi^ The bills th^s accept^ by 
him were not met, though he was soon relieved from his embar- 
rassment through the agency of Dr. Franklin. 

The most important single event in the life of Mr. Jay, was 
his negotiation of the treaty of 1794, with this country. The 
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bio^raj^ier very reasonably doubts whether the terms of this 
ti^ea^y migbt not have been more favourable^ ^^^ it not been for 
the ill-oonoealed^ or rather the plainly manifested anxiety of 
Mr. Jay to proeure a treaty of some sort with us. At this day 
we eau hardly wonder at the disfavour with which this treaty 
was received in the United States. At length these grievances 
gave occasion to the war of 1812. 

We cannot refrain from making one more extract in illustra- 
tion of the estimate then made of public men> and which might 
well be applied tp our own time. 

^ Of the proceedings of this Concress of 1774, it is not necessary 
now to speak. It was coxoposed of fifty-five members. Among them 
were the distinguished orators from Virginia, Patrick Henry and 
Bichard Henry Lee.^ The debate was opened by Mr. Henry in a 
speech of matchless power and eloquence — a vivid and glowing 
description of which has been drawn by the graphic pen of Mr. Wirt. 
Eichard Henrv Lee followed, and ehanned with his graceful eloquence 
an audience that had been spell-bound by the more potent declama- 
tion of his colleague. As he closed, Mr. Chase, a delegate from 
Maryland, whispered into the ear of one of his colleagues, ' we mav as 
weU go home; we cannot lecpslate with these men.' The whole 
assembly seemed to acknowledge their superiority. Lee was made 
chairman of the committee to prepare the address to the people of 
Qreat Britain ; and Henry of the committee to prepare the address 
to the king. It soon became apparent, however, that their superiority 
consisted in powers of eloquence alone. The address of Lee fell far 
short of the high expectations that had been raised: its reading dis- 
appointed the whole assembly. * After all,' remarked Mr. Chase, with 
that quick perception and ready boldness which so strongly character- 
ized his mind, ' they are but men, and very common men^ too,^^ After 
some faint and equivocal compliments, the address was laid on the 
table, and Gk)v. Livingston and John Jay were appointed upon the 
committee." — ^p. 9. 

The successor of Mr. Jay in the office of chief justice, was 
John Rutledge of South Carolina. He was a member of a 
family distinguished by their ability and their zeal in the revolu- 
tion. He held the- most important posts in his native State, 
and in the old Congress. He was appointed by Washington 
during the recess of Congress. 

^ Professor Tucker remarks in his Life of Jefferson, that though Henry 
and Lee bore the palm for eloquence in debate, yet " for that of the pen, 
the first place must unqueetionably be awarded to Mr. Jay of New York.'* 

^ Wirf s Life of Patrick Henry. 
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Mainly owing to his having actiyely opposed the ratification 
of Jay's treaty, his nomination was ^ot confirmed by the senate^ 
and he retired from the bench after presiding during a single 
term, when he delivered opinions in only two cases, and very 
briefly on both. He soon after declined in health^ ultimately 
became insane, and in the year 1800 he died. The case of 
Talbot V. Janson, 3 Dallas, 133, is however noteworthy as being- 
the first case in the Supreme Court where the right of a citizen 
to expatriate lumseK was made the subject of discussion. 

After the rejection of Kutledge, Washington nominated Mr. 
Justice .Cushiag, the senior judge of the Suprane Court for 
the vacant office, and his nomination was at once confirmed. 
But he declined it, preferring to remain in the position he then 
held. 

Oliver Ellsworth, of Connecticut, was then nominated and 
confirmed. Mr. Ellsworth was in Congress in 1778, and sub- 
sequently until 1782, which was his last year of service, and 
took an active part in the proceedings of that body. He was 
appointed to judicial office in his native state, and was a mem- 
ber of the convention which adopted the constitution. He was 
very active and efficient in procuring the adoption of that 
principle in the constitution which gives to each state an 
equal representation in the senate. He was opposed to the 
tendencies towards centralization, and a strong advocate of 
the rights of the states. He was also a member of the Con- 
necticut convention for ratifying the constitution, and one of 
the first United States' senators from Connecticut, and was, 
as his biographer says, entitled to the chief paternity of the 
Judiciary Act of 1789. He was a supporter of Jay's treaty, 
and consequently voted against the confirmation of his pre- 
decessor, Rutledge, though no one has ever ventured to impugn 
his motives in so doing. He remained in the senate until he 
was transferred to the bench as chief justice, in 1796. 

The opinions of Chief Justice Ellsworth are few and brief^ 
and hardly afibrd materials firom which we can infer his cha- 
racter as a judge. We can only pause to notice the case of 
Williams, occurring on the circuit for the Connecticut district, 
when the chief justice denied the right of a citizen to expa* 
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triftte himself, a well-known recognkted principle in -the xAA 
common law, but one '^hich we think is hardly suited to 
the spirit of the present age. While still holding his office 
as chief justice, Ellsworth was appointed one of the envoys on 
the second mksion to France. 

This mission was a point on which the . ultra fi^eralists, 
with Hamilton at their head, began to cool in their support 
of the elder Adams, who showed signs of change in that exces- 
sive deference to Great Britain, which had been the hobby and 
the mistake of the federal party. By the time the envoys 
arrived in France, the revolution of the 18th Brumaire had 
taken place, and Napoleon was seated on the consular throne. 
The matters in dispute were put in the way of adjustment, and 
their claims agamst France were finally settled, under the 
administration of President Jackson. 

Before his return home, Ellsworth visited England, and 
Mr« Wharton, in his notes to the American State Trials, gives 
the following description, quoted in this volume, of a visit by 
him to Westminster Hall. 

^ It was, as is said, during the train of arguments, which are 
rQpjirted in the beginning of the first volume of Mr. East, that the 
American chief justice visited Westminster Hall. The famous case 
of Bex V, Waddington was then before the Court, in which all the 
leaders of the bar were retained, and at the inception of which a 
scuffle is said to have taken place near Mr. Harrow's chambers, 
' between the emissaries of the two contending interests, each seek- 
ins; to be the first at the door of that eminent advocate. Mr. Law 
lea off for the defendants in the proceedings in arrest of judgment, 
and was followed by Mr. Erskine, Mr. Gkurow, and Mr. Scott. Not- 
withstanding Mr. Jay's previous appearance at the court of St. James, 
and the contemporaneous presence there of Mr. Kong, the fame of 
their accomplishments had not reached the King's Bench, whose 
precmcts they had probably never invaded : and it was, conse- 
quently, with great curiosity that the elder lawyers, whose notions 
of America had been derived from the kidnapping cases which were 
the only precipitate cast on the reports of the Privy Council, by the 
current of colonial litigation, spied out the Amencan chief justice. 
Mr. Ellsworth's simple but dignified carriage, so much like, as is 
said, that of his successor on the bench, was in happy contrast to 
the awkwardness of the English chief justice ; and as soon as it 
was discovered that, though his worn and marked features bore a 
stamp which had not then become familiar to the English eye, he 
was neither an Indian nor a Jacobin, two things regarded as equally 
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beyood t^e timits of civilized sympfttfay, lie was sarromiided by a knot 
of Ifujpyers, carious to know how the commou law stood transplant^ 
ing. Still, the obscurity which hung around the history of the 
American republic, could not but produce some confusion ; and it was 
with this view of the supposed crecdishness cf the American people 
— % hybrid between the EngHshman and the Indian, nring}>ng the 
distinctive powers of each without the power of perpetuating them, 
which the old philosophers thought belonged only to unmixed races 
— <n!iat Judge Gkwse, with an air, it is said, of grave delicacy, inquired 
wfaetber tike obsfcriK^tiQii of the course of ckscent^. had not turned fee-r 
simples into .lif<» estates. Perhans in the same uncertmnty may bq 
traced the question which Mr. Cfarrow is said to have addressed to 
the American judge, * Pray, chief justice, in what caases do the half- 
Uood in Amenoft take by deseeat ? ' "-^P. 286. 

On his retnm he resnaied' his judicial laiboTlrs iaH»iifca*ffe 
state. He dfed in 1807, at the Hge of §ixtj^-4hitee. 

'Witirthe eleception of t^at of Washfogtoii', iid name ill 
American history shines with a greicter or pitrer litttre than tha* 
of JoRtt Mardisai. He was bortt in 17BB. A sddier during the 
Revelation, the superiority of his character wai* developed at an 
early age. He was present, and did good service at the ba;tttes 
of Brandy wine and Germantown, and shared the suflterings of 
the ajrnay in, the winter encampment at Valley Forge. He 
resnmed his pursuits as a lawyer towards the dose of the war, 
and served in various public capacities in Virginia. Being a 
candidate for election to the convention in that state for the ratifi- 
cation of the constitution, he refused to givie aAy pJfedge t6 
oppose it, and was elected, and eflfectively promoted its adop- 
tion. He soon rose to eminence at the bar and in political 
Kfe; with a private character fully equal td* his public repu- 
tation. 

His distinguishing characteristics w^e his fearless indepen- 
dence and his steady sacrifice of expediencjr and interest' to his 
convictions of right. He supported thfe British treaty at tKe 
risk of losing his popularity and influence in a community 
strongly opposed to it. He was a member of the niission- to 
France. 

The envoys refusing to accede to the demands of Tallieyrahd 
and the Directory, he and Pinckney returned re infectu, leaving 
Gerry behind. 

He was soon elected to Congress, and raised his reputaliotl 
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still higher by his celebrated speech defending the action of the 
goTemment in the case of extradition of Thomas Nash, aUae 
Jonathan Bobbins. This speech may be fonnd in the Appendix 
to ^' Bee's Beports " and in the Appendix to the fifth volume of 
'^Wheaton's Reports/' After holding for a short time the 
office of Secretary of State under the elder Adams, he was 
appointed to the station of Chief Justice, which he so long 
illustrated and adorned, and in which, after a service of thirty* 
four years, he died. We cannot go into the history of his 
judicial career, and can only rrfer to what are weU known — ^his 
invaluable services in modelling and giving stability and con* 
sistenoe to the American judicial system. 

He presided in his circuit at the trial of Aaron Burr, and 
under his ruling on the law, a verdiet of not guilty was neces- 
sarily returned. 

The fidlowing anecdote will illustrate his character for inde* 

pendaiice : — 

'''Why did vou not tell Judge Mamhall that the people of 
America demanded a conviction?* was the question put to Wirt, 
after the trial. ' Tell Mm that ! * was the replv. ' I would as soon 
have gone to Herschel, and told him that the people of America 
insisted that the moon had horns as a reason why he should draw 
her with them.' "—p. 879. 

Chief Justice Marshall had warm political feelings. He 
was a decided federalist, and his opinions of Jefferson's poHcy 
was such as to lead to personal dislike. Yet these feelings 
never led Mm to support party measures, which in conscience 
he disapproved, as was shown by his voting to repeal the second 
section of the sedition law, in opposition to his party. 

In closing this notice, we may refer to Marshall's " I4fe of 
Washington'' as the principal literary produiction of the great 
Chief Justice. This work, though not interesting in point of 
style, is invaluable as a narrative of events, in many of which 
the writer was an active participator, and the bearings and 
import of all of which he understood as well, at least, as any 
man of his time. 

Chief Justice Marshall died in July, 1835. 

The only other Chief Justice of the United States is the 
present Boesa B. Tansy, and the time has not yet arrived for 
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making a complete estimate of his life and labours. He was 
bom in Maryland in 1777, and is said, in the volume before 
us, to be descended from Dr. Mainwaring, a distinguished 
loyalist in the reign of Charles the First, whose services in the 
earlier period of that monarch's struggles with Parliament did 
much to exasperate the bad feeling between them, and drew 
upon himself the enmity of the Puritans. Chief Justice Taney 
is a sincere, but liberal, Roman Catholic, and is, we believe, 
the most noted public man of that faith who has borne any part 
in the national government. He attained a very high rank at 
the Maryland bar, and. in 1831 came into President Jackson's 
cabinet as Attomey-Greneral. He stood firmly by the President 
in his attack on the United States Bank, and was brought 
prominently before the country in 1833 by his appointment to 
the Secretaryship of the Treasury, after Mr. Duane's refusal to 
carry into efi'ect the measure of removing the deposits of the 
public money from the United Stq.tes Bank. Mr. Taney acting, 
as we believe, from sincere and honest conviction, concurred in 
this measure, and was selected by the President as the agent to 
carry it into ejBfect. He has long since lived down the obloquy, 
so freely poured upon the author and agents in that transaction. 
Upon the death of Chief Justice Marshall, he was nominated to 
succeed him, and confirmed by the Senate after a vigorous 
opposition. It is but justice to make the following extract 
in relation to this contest : — 

" At the head of this opposition stood the acknowledged chiefs of 
,their party, Messrs. Clay and "Webster. The former of these, in 
particular, with the impulsive ardour of his nature, laboured zealously 
.to defeat the nomination, and signalized his assaults upon the nominee 
by an uncommon degree of asperity and bitterness of remark. I am 
informed by an eminent member of the Maryland bar,^ who, though 
of opposite pontics, was at the time warmly in favour of the confir- 
mation of Ml, Taney, that Mr. Clay, not many years after, with the 
open and generous frankness of his nature, made the amende honor- 
able to the Chief Justice, in a manner creditable alike to the characters 
of both. He frankly admitted to Judge Taney, that at the time of 
the nomination, he had used some harsh expressions, and made manv 
imkind remarks in regard to him, which he sincerely regretted, 
adding, with a cordial shake of the hand, that he regarded him as a 
worthy successor of Chief Justice Marshall. It would have been 

* The late Attorney-Greneral of the United States, Mr. Revetdy Johnson. 
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difficult even for Mr. Clay to have framed a higher or more delicate 
compliment." — p. 489. 

He took his seat in 1837, and has discharged his duties since 
that time with the nniversal approbation of the profession and 
the country. The volume before us presents a resumS of the 
most interesting cases of a public character which have been 
decided during his time. 

In a series of cases which are noticed in the book before us, 
p. 493, et seq,^ the opinions of the Chief Justice, and of a majority 
of the Court, were given, sustaining the constitutionality of state 
laws therein impugned. It cannot be denied, that it has been 
the tendency of the later decisions of the Court to interfere less 
with tlie powers of the state than was the case in its earlier 
history. 

This tendency has no doubt been produced, in part, by the 
strengthening of the democratic feeling ; manifesting itself in 
a jealousy for state rights. This tendency was a cause of great 
regret to many who had been familiar with the Court in its 
earlier days, and more especially to Mr. Justice Story, who, 
after the decision in the case of the Charles River Bridge v. 
Warren Bridge, wrote to Mr. Justice McLean in the following 
terms : — 

" There will not, I fear, even in our day, be any case in which a 
law of a state, or of congress, will be declared unconstitutional, for 
the old constitutional doctrines are fast fading away, and a change 
has come over the public mind, from which I augur little good. 
Indeed, on mv return home, I came to the conclusion to resign. 
But my friends have interposed against my intention, and I shall 
remain on the bench, at least for the present." ^ — p. 497. 

'^ Recent events (says the Law Reporter) have shown that what- 
ever may be the defects of the general government, they do 
not consist in want of strength or influence ; and as every suc- 
cessful attack upon the acts of the states, tends either directly 
or indirectly to strengthen the central power, we think it a good 

^ Story's Life and Letters. It may be added that Judge Story's chagrin 
arose mainly from the decision in the Bridge case, and that it was entirely 
disconnected from anything like personal feeling toward the Chief Justice 
and the majority of the Court. In a letter written during the same term 
he remarks : "The judges go on quite harmoniously. The new Chief 
Justice conducts himself with great urbanity and propriety," &c. 
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omen for the futare^ that state legislation has been so mnc^ 
upheld in the Supreme Court of the United States. It is 
necessary, in such a system as ours, that the central goyermnent 
and judiciary should hate some means of control over those of 
the states, but while such means exist, it is one of the sorest 
6igns of an harmonious and healthy action of the whole system, 
if it is exercised as seldom as possible at the expense of the 
subordinate power. 

We must conclude this sketch with the closing words of the 
author : — 

" "We may point to Judge Taney as one of our best specimens of 
the American lawyer and jurist. His whole life, £rom earliest man- 
hood, has been professional. He is one of the few really emiaent 
men of the country who have scarcely any political history. With 
the single exception of the brief period, during which he filled the 
office of Secretary of the Treasury, in the cabinet of General Jack* 
son, he was never at any time entirely withdrawn from the studies 
connected with his profession. The few years of his service in the 
Maryland legislature, temporarily diverted his attention, but did not 
entirely interrupt his legal pursuits. His appointment as Attorney- 
General of the United States, introduced him merely to a wider 
theatre of professional action. He came to the bench, a deeply read, 
and profoundly learned lawyer — ^a master of the principles, and 
thoroughly skilled in the practice, of the law. He brought with him 
large acquirements, and the &uits of a ripe experience, and tiie 
result has been, that he has sustained himself with abilii^ and 
honour, as the head of the federal judiciary, and has proved hunself, 
in the words of Mr. Clay, *a worthy successor of Chief Justice 
MarshaU.' 

" Long may he continue to fill that place, and to enjoy that merited 
distinction. To one like him we may address, in no spirit of un- 
meaning adulation, the words of the Bioman bard — 

^' Semsin ccelum redeas." — ^p. 532. 
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Aw. XIIL— UNLIMITED LIABILITY* 



QUESTIONS of 80 muck importance to the oomineroe of 
the country have lately been the subjeet of such pred- 
piteto legislation^ that we cannot too eameitly urge on the 
Gk>yemment to stay further measures which may tend to alter 
mercantile relations and relax the safeguards of credit. 

At any rate^ let there be a breathing pause ere we adopt the 
example of America; and abolish the security of creditors by a 
rash statute passed at a period when the pressing external claims 
on attention are little likely to admit of a mature deliberation 
on measures of internal policy. Of all projects that of the 
limited liability of partners is perhaps the most important^ and 
one which is the most likely to produce great effects on trade 
affidrs^ and; indeed; on the stability of our commercial wellkre. Of 
all countries whose example we should least readily follow is that 
of Ammca. And though we Imire every respect for Mr. Fields 
and for the general integrity o£ Americans; it is not eacacdy 
firom the State or institutions which produced and enriched 
''the drab men of Pennsylvania'' that we are inclined to copy 
facilities for ^^repudiation.'' It is a quarter whence we should 
be* the rather circumspect and chary in borrowing patterns of 
laws for the maintenance of good fidth in money matters. 

What does limited liability mean 7 Most people imagine it 
means the liability of each partner to the other. Not so. There 
needs no law to enable this to be done. Any partners can effect 
it by their deed of partnership. It means that each partner 
shall cease to be responsible for the whole debts of the finU; not 
to each other; but to their creditors. It ia proposed to limit this 
liability to the money invested by each partner in the concern. 

Now; the benefits to public credit resulting firom unlimited 
liability; as the law now standS; arC; as it seems to uS; chiefly these : 
— men of capital will not lend their names and embark in 
speculations without that species of moral certainty of success 
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essential to the safety of creditors; and without the names 
and guarantee afforded by capitalists^ the credit will not be 
given as a general rule. Remove the responsibility of the 
wealthy partner^ and reduce it to his mere investment in the 
concern, and you destroy this security of the creditor, and with 
it the credit itself. But this credit is indispensable to the fur- 
therance of due commercial enterprise. It is indeed argued 
that if you release capitalists &om their present liabilities, they 
will far more readily lend their names and money to conmier- 
cial investments. There is no doubt of it ; but that is precisely 
what we desire to prevent. Experience has shown that even 
with unlimited liability speculative enterprises are rife enough, 
and the follies of Capel Court are sufficiently recent to show 
that no more encouragement need be given to the rashness of 
monetary speculation. In fact, the case, pro and con, may be 
thus summarily put: — if any commercial enterprise be really 
sound and safe, there never has been, and there never will be, 
any lack of capitalists willing to pledge and risk their fortunes 
in it. K it be not sound or safe, the less men are invited by 
limiting their liability to set such enterprises afloat the better. 
To relax this safeguard of liability against rash or dishonest 
schemes and speculations is simply to rob the public and the 
creditor for the benefit of the speculator. As the Law Times 
well puts it, in a recent article, limited liability says to specula- 
tion, ^' You may pocket a thousand pounds ; you cannot lose 
more than the twenty you have invested. You know the woift; 
if the speculation succeeds, you will be rich. If it fails, why 
you cheat your creditors : but that is all.^* 

Fortunately enough, we have just had an example in point 

of how the system would work, to which it will be useful to 

""give every publication, and we therefore record it in these pages. 

Butt V. Monteaux, in V. C. Wood's Court (24 L. T. Rep. 106), 
was an application of the shareholders in a gold company, formed 
in France upon the French principle of limited liability, 
for the purpose of taking advantage of it, although, in fact, 
the shareholders appear to have been mostly Englishmen, and 
the business conducted in London. In these societies the acting 
partners, or ^^ fferants/' are alone liable to the full amount; th0 
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t>ther partners are not liable beyond their shares^ provided they 
do not interfere in the management of the bnsiness. Of conrse 
the gerant may be and often is a man who has nothing to lose^ 
and who therefore really risks nothing whatever in the venture. 
This case was a speculation in gold mines near Adelaide^ and 
certain persons issued a prospectus of a company to be esta- 
blished in France as a socUti en commandite. Shares were taken 
and money received by the managing body, or conseil de sur* 
veillance. Some of the shareholders filed a bill against the 
eonseil de surveillance, praying an account of the moneys re- 
ceived and of its application, and for a receiver and manager, 
for the dismissal of the canseil de surveillance, and of the gSrant 
or manager, and for other purposes. The defendants demurred, 
and for cause averred that the company was a foreign and not 
an English company; that if it were an English company it 
required registration, and until registration was illegal; but the 
Court overruled the demurrer on these grounds, which we copy 
from the judgment delivered by V. C. Wood. 

The Vice-Chancelloe. — "The arguments oflfered to the 
court have been in some degree ingenious, but the facts may 
be rednced into a very narrow compass ; they are these : — The 
plaintiffs aver the issuing of a prospectus by the defendants for 
a company to be formed as a society en commandite; that the 
statutes are signed, and then the defendants issue certain shares, 
of which some are taken up by the plaintiffs. They pay their 
money, and then they charge that that money has been laid 
ont in the purchase of land ; and by the 28th paragraph they 
allege that the defendants have applied, and intend to apply, 
the funds to their own personal benefit, and not to the purposes 
of the company ; and paragraph thirty-two charges that defend- 
ants have actually received 66,000/., and that other large sums 
have come to their hands ; and the prayer of the bill is simply 
for securing this money for the benefit of the company. The 
bill then goes on to pray that a receiver may be named, and a 
new gSrant and conseil de surveillance may be appointed. There 
is then a charge that the statutes were merely colourable in order 
to efiable the parties to establish a society such as they could not 
do by the law of England; but, as was remarked in the argu- 
ment, with no averment that that had lately been discovered. 
In that state of circumstances it would be very diflScult for the 
defendants to say, ' You, the plaintiffs, have been inveigled into 
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su aotaeity^ this descnptum^ is^Uch is legA in Ffaiioe/<biit ib 

Yf^ 4^7S intended to <^ry it on in Cn^p4, wd'7^i^^/<^idff 
remedy is to file a bill to have your money paid hack.^ I thmfc 
their remedy would go further, and that they would have a 
right against the land purchased and money in hand, either 
with refereftee to a cdotinuance of the company, or ottierwise. 
By the pmyer of diis>/biU all tlif» defandaats acre cidlad on tkf 
aieGpuQt for what th^y have ireceived on l^half of th^ <(X>i»pitDyii 
It is true, it ^oes on to ask for the appointment of a mjc 
gerant^ and it is said that that is an agent unknown to this 
Court; but, if they could not get that, I feel strongly that they 
would be entitled to a receiver of tfie proceeds of the land 
puidiased. "Em view of tiie case takes it dut of Hiat to vAA^ 
uvostof tihearguiMnidhM been addremad^namel^^ ^t> tf.»ot 
a French company, it must be iregbste^red, otherwise it waa a^ 
illegal company. The term ^ illegal^ is a wide one, and one 
that can hardly be applied. It is quite new to me that, as 
between themselves, parties may not contract to subscribe 
capital not i^ceedini^ 2^. ea^ fov WDf given ofa^t, tkmti^h 4(t 
between themselves and third parim such a epuSbrmstemn^t^^ 
set up. According to the averments in this IhU, I think the 
society could not be registered, because by registering you 
would be binding the subscribers, who became such on the faith 
of a prospectus holding out quite a diflFerent species of partner- 
ship. If it had not been for that difficulty, I should have had 
very little doubt that a person would not be deprived of his 
right to file a bill because the promoters had not registered the 
company. The object of registration is to protect the share- 
holders. It would take a great deal to convince me that the 
shareholders would not be entitled to have back their money 
because the company was not registered ; but I hardly think 
that is the pi'esent case. I think that the defendants have got 
the money on certain representations, and the plaintiffs have 
proceeded on the faith of those representations, and it is im- 
possible to say that it is not to be secured for those who are 
entitled to it, though they may not be ultimately entitled to iJhe 
relief whidi they originally intended to ask. 

The demurrer must be overruled" 

Now mark, if limited liability were the law here, this com- 
pany would have been ostensibly, as it was in reality, an English 
company. They who do not wish to see the multiplication of 
similar trading societies in this country, and their obvious effects 
on commercial credit, will probably hesitate before tibey throw 
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up ihmr oqps with the people who are so eagerly demanding 
the exact facilities which this Gk>Id Mine Company strove to 
obtain^ by the representation that they were a tVench company, 
and under that representation actually received 66^000/. ! 

No man has more thoroughly investigated this subject than 
Mr. Wm. Brown^ who, in his speech in the House of Commons 
in December^ 1852, emphatically said, '' Limited liability will 
impair the general credit of the nation;" and again he re- 
marked in the same debate that '* It was an important feet that 
maixy of the States of America, which, prior to 1837, granted 
charters of limited liability to their banks, had found them 
IHKidactive of such serious consequences that they had refused 
tor rtaew them on the same terms." '^ These shrewd people 
were retracing their steps from known evils." If ever the 
maxim of respice finem applied to a project for relaxing the 
seeuritiM of credit and diminishing commercial confidence, it 
appKes to the advocacy of limited liabilitt. 
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tOMMOr^ LAW.' ■' ' 

< ' Broftdwo^d i;. foaaaarA, 24 L« J., Exch.. 2. ; ' i , . ^ 

IT ^ AW in England stlffei^ greatly from the mi^hietbwS tetiv% 

I Jf of reporters, the multipliaty of rtrports, and the tradefcarWeft 

oh and livelihoods gaihed by printing etei'y syHribte'that tvet^ 

judge utters^ whether with d^Hberationi oi^ withonty 'otf any kifid 

6( case that requires judgment. When will this obje^jlibnabife 

'pttLiiiic6 be piit a stop' to? Tlie'diffictJtieS'ih' the k^ rdttbitig 

to Iniikteepers; ' th6il:'liabilitiel8 tod lienJs, ^i*6tttly /estlft 'frfttti^^Mfc 

'mischief."'' " '' '" ' ' *• ' '" "*':^!''» uio nirvA) ni 

['' ()hit&r dicta, uhd; iili isonie insttoces,' iixdhidtraljudgwieatii, 

have 6rept Into the law on the subject, tod being bf * feottfewhtft 

confficting nature, have rendered it about ai doublful a bram^ 

b!r common law to define tod apply as any vfeitfd qUfestioii in tte 

i*ange ol^ ordinary jurisprudence. ' ' ' ' ' ' ' ' ' : 

7 lu our last number we discussed the law as' it iio'^ stittdfe on 

the liabilities of lodging-hbiisekefepersj itnd! Whict exempts froii 

liability where a loss is (Occasioned by a servant who thcmgh 

employed by therii has 1)6cn Hired -^ith due care -sis l^^^ds 

character. 'The liabilities of Ibdgifa'ghbuse-kecJpei^ lireridfe- 

tinguished from th6se of innkeepers, as sfettlied in^ihe-fcaye of 

^Dawson v, Cholmeley, 5 Q. B. 164, where' it Vas held'that an 

innkeeper is elwsLjH primd facie liable where the damage; bai^pcto 

ih his inn. This is sbmewhat Kriiit^* by AiniidteA*i^i Wilfle, 

'also in the Chieen^s Bench, to* which we alluded' (62 Iiitt^'Miig. 

'i58)i where a traveller haaiiriprudehtly'e<p6i4d''in(!Httgy;'tf!^ 

^Jeft it insecurely.^ Still, as regards liability, tliat of ati-ittn- 

ieeper and "a lodginghoiis^-keeper are v^y 'difffelrfetitly «p]^- 

"tioned, the latter beiiig much TnoVepf-ot^^ted' than the' forkw; 

' and yet' the former caiinot and the latter 'may^eftis^adniifartdn 

"t'6 a gUest? " " '"' '" ''•-'•'■^■'' '"■'"• ~^>'* ''> ''-T'-iv '-iJr rfr. vi.to 
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l?he law as to lien is more similar^ but this point has been 
mooted and somewhat unsettled in the late case of Broadwood v. 
Granara, 24 La^^^j^. JW^r^lT ^ ip^l^f^®"' received and 
lodged a guest^ who brougnt with him a piaho, which the host 
knew to be a hired one^ and t<r belong not to the guest but to 
the plaintiff. It waa • detuned £>rrr^nt, i^*, by the innkeeper^ 
who was sued for it in trover by the owner. 

It has lon^ been settled ItfW fhikt stn Innk^per's fien attaches 

generally to ill- 'this go6dft hrouglit 'by hie guest^ Smith v. 

;P(Qar4e0„,& Cai?a, B. 132 ; Turrill t?. Crawley, 13 q. B. ^197, fee- 

t^u^ .kiaanuK^ a^ th^e are Umitati(»^a to bis liability, so 4*e 

t)ier? toiiu^.lie^* His obligfction^ for example, to Receive all 

•eom^rsh' with tbensttaJl accompaniments of guests who frec^uent 

•om^i. 0i4i> it wascqutendedyscarcely extend to the reoeption of 

j^aiM^Qrtesi. Aiad thus it was ingei^iiously and successfully argued 

4hat ^'.|h^e was ' no obligation to receive, so there was no right 

to detain one. This formed the gist of the case in Broadwood v. 

GrcuAAfa;' b^ the innkeeper a lien^ or had he not ? It was held 

tti^ be h^' not^ bui it was clearly so held on three distinot 

giroYiufd^.i tBwroA Parke said in the argument: — ^^ Suppose the 

MmkeQper , had refused to let Hababier, the guest, bring the 

piano into his inn, he could not have been indicted for such 

peCc^sal-r £{i? Ao^ a lien only on such things ($s he is bound by law 

U take inJ' Here is a definite principle. We will call it rule 

JNo. l. Chief Baron Pollock arrives at the same conclusion on 

>6ig»Q^n4, distinct from it, aj^ seems tp lay stress, on the time 

«(« tb^rintiiOiduQtio^ of the instrumi^At as the turning point. 

t6''H^re;(Ji%sa5;s).the article w^ brought into the iim after the 

.gu««t ihwiboen there somae time.'^ Agaii\, *^ it wasi brought fpr 

..Hf^j^^ap^PfMrary. purpose only.'' . This seems^ to be Rule No. 2. 

^^ l^aro^ ba]^na however dwell on t^e J^zw>wledge of the 

5^^ndftT|^jL'1^at the plana ddd not belong ."to the guest. It was 

qossewed'^Dit Mr* Baron Piatt to make this scienter his turning 

I^Hnt? and Bule/Na 3. " If,^' says the learned baron, " o. 

staranger) beings an article to an inn to which he is not entitled, 

filid.the)i|[ink^p<fr receives it not knowing that the party has no 

rdgbt^'foi^, he is. at liberty to retain it for his bill;^' and it was 

only on the strength of the circumstance that the innkeeper 
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io, t|ij^ ^i;^fi^did.)inowi\i^. ijie .gueot* hfMl not the (mtneififaip 
t^a^ BarQp iPlatt held thiU he hiid no .ii^.>lQ lien ostk. 
Compare this with the dictum of Baron Farke^ in his judgnomub j 
" An innkeeper has no lien except upon such goods as he is 
bound to receive -/* it is obvious that the obligation to receive 
cannot depend on the owneisfaip^ for how is the innkeeper to 
ascertain it ? If it be a reai^onable artidie for it g;iie9t .to bppg 
[a box would be, a bear would not be], then he is bouojl to 
jreceive it, and therefore has a lien on it according to Barojx 
Parke. But according to Baron Piatt it is determined not by 
the obligation to receive, but by the ignorance of nosx-ownership 
in the guest 1 To leave the law in still greater perplexity, we 
find the Chief Baron interlocuting a doubt what might be the 
law '' if the instrument had belonged to the guest." Are we 
to assume, that because it was particularly obliging of,, instead 
of being obligatory on, the landlord to receive a piano^ that 
therefore he has no lien? From Baron Parke's judgment this 
certainly would appear to follow. 

In the absence of any express decision on the point, may we 
venture to suggest the rationale of the law as it appears to us ? 
No one is more likely to be imposed on than an innkeeper by 
rogues and defaulters, and the very law which requires hiin to 
open his doors to all comers ought to enlarge his powers of 
getting paid. Instead of Mimting Ms lien to cases in which he 
had given no extra acc(»nmodation and making his liberality 
disentitle him to security, why not hold that he shall h^veifi 
lien on all goods brought by his guests to hi& inn, mh&Shm 
bound or j^ bound to receive ^m, unkes he knows that they 
^0 not belonff to the guest when he takes them in? He gives 
credit on the faith of his lien, and to the value of the goods to 
which it extends. It is but fair to make it then oo-e3;tensiyp 
.with all he receives land natiy^aUy preswafies . i^h^ his ^e$f e^ 
If this w^r^ knOrWi^^ npru^ia^i^r ewldiiucise it& Ifinderii «aid bailora^ 
they would hame simidfy to exercise due caution its ti} the coiifi«- 
denoe they reposfed in borrowers; or, if occasion requijred, to 
limit it by notice to^ thp landlord as Mr. Broad^fopd did. We^ 
therefore^ agree iffith Mjf. Bajfon ;Pl^tt, ,^d,i^ft^^^vde.No.3 j 
)mt inaamui^h h^ we aif^ n^^t » Sujpeeme Gamt of Afip^ it is 



jBdPtKiafy deslrallte tlwt tlielaw'slioald be a'Kttle more decided 
JMComrdttg to iome dis^ct ]^dipte the next time it arisen for 
judgment. 



iNTlftBflT IN FOUOT OV ASSVIUNOC. 

Oalby ^. India and London Assnrance Company, 24 Law Joum., C. V, 2. 

. T«B Jaw laid dowp in Gods^U v. Boidero^ a Eaat^ 72, md 
heretofore acted on as to the contiiiuance of intereat-in the life 
bt, another person heing essential to the claim on the Company, 
ts at len^h finally reversed. It w^ always an absurdity. It 
converted the policy into a mere indepnity^ an4 im^xxediate^ 
the risk ended, so did the claim of the assurer. It was over- 
looked that he had been paying just as high a rate as though 
the policy was, under all circumstances^ necessarily payable at 
the death of the party insured. 

The statute of 14 Geo. III. c. 49, is hi^ld to.mepn an in^e^ 
at the time of ^he insurance being effected — not the interest 
existing at the time of the death. This is a Judgment in error 
from the Queen^s Bench, and we give the following extract from 
h, as it is one of the most important decided for a length of 
time : — 

'^ The right to recover, therefore^ is limited to the amount of 
the interest at the time of affecting the pglicy. Upou that 
value the assured must have the amount of premium csdculated. 
If he states it truly, no difficulty can occur. He pays in the 
annuity for life the fair vtAae of the sum payable on death. If 
he nUflHrtepveseiits by ovwr^rtiiiig^ Hbe vulue ^ the iivtetest, itiii 
lMfrow9i fault in pfQing moi^ in' the waydf smnuity than lie 
ought, and he can, recover only the true Talue of the intei^ftt m 
respect of which l^e effected the policy i but that value he can 
recover. TSius the Uability of the insurer becomes constant and 
nnifor)9ti"to pay* to ttnvarying sum on the death of the cestui que 
«ifein.4&an8Hlenttian<«(f JKCL^nva^ing-and litilfltyrm premium paid 
Iqf the iHQuretd. .(^The: bargain, is i&ed as to^ amouiivt' ov bo^Qk 
1^^^ ,PP^ip co]f\|to^ctit>n is, effectedhy Teadingthew^rd ' hoMn' 
SIS. referring to tne time of effecting the policy- By the firsf 
section the asstired is prohibited from effecting an insurance 04 
aiiffe^oi* dA^ an event \Vherfeih he shall have iio interest, that 1^, 
«t the^ioiG^ofamiinstgriHid'theh \M dt& se^tftoirecjifiits that 
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he s&^H recover only the itdere^ tim he hathJ Wi»e^M§%i 
interest tdien the poliey is made, he ift hot ^ag^ring or gftmJa^: 
and the prohibition of the stfetilte does^ not apply to his caiel 
■pien the third dause provided thint no moi*e than the anwmn^ 
dr valtte of the interest should be iMttred. A que^ticm thi^ 
have been raised' Whether, if the insurance had been foi* alitrg^6^ 
amount, the wbo/le wotdd not have been v6id; btrt '*e' jfrrdhS- 
bition to recover or receive more than that attoount obviate* tojr 
difficulty on that head. On the other hand> the d^fenAjints 
contend that the meaning of this clause k, that he shatH reedVer 
no more than the value of the interest which he has at 'the tim^ 
of the recovery, or receive more than its valti^ kt thfe time ^ 
the receipt. The -words nwist be altered materially to Umit flife 
sum to be recovered to thetalheat the tike of'thfe^eatli; 0#j 
if payable at a time after deAth, =theto^hen' the caiise o!f adtftStt 
aecmes. But there is the'toOst seirious objection ^tO'dny iff 
these constructions. It is, that the written contract^ which, 'fef 
the reasons given before, is not a wagering contract, but a Valid 
one, permitted by the statute, and very clear in its languftgejislj 
by this mode of cOnstrueticm, completely altered in itstertAls 
Uttd effect. It i^ no longer a contract to pay a Certain sii^' oti 
the value of a then existing^ interest in the event Of detfib, ifi 
consideration of a fixed annuity, calculated with reference i^ 
^aisuin, but a contract to pay, contrary to it;s express words, 
a varyiiiig sum, according to the, alteration of the value of tb^ 
interest at the time of the death, or the accrual of the cause of 
action, or the time of the verdict or execution ; and yet the 
price or the premium to be paid is ^xed and calculated 'on an 
original fixed value, aad is unvatyiaig, so that th^ assured ih 
obliged to pay a certain premium every year, calculated on ttbe 
v^lu© of J4fi int^e^ ^t the ^me ,of th^ policyi in order. Jjo^ave 
a right to recover an uncertain sum, namely, that which hap- 
pens to be the value of the interest at the time of the death, or 
afterwards at the time of verdict. He has not, therefore, a sum 
certain, which he stipnlated for and bought with a certain 
annint^yj'. l)iit it, n^' be a much. less sum, or; even none^ at all. 
This seems to us so contrary to justice, and fair dealing, and 
tommon hoiiesty, that this 'cc^istrudion cAniiot,'1f€hfliittki be 
ptct upon thia section^^ Wecdiould^tbesefaveih^viemb ifssut^tiiaiy 
kthaqi^ml^oiD'yfm^.m^ mt^fi^tlixi putting th^mu^tnipre ^t^^ 
spoablccQ^istriictipii wppn tiai^,^t^\ite^ih».tf£j^^^^^ 
.at the time of the policy it is not a wagering policy! and the 
true value of that interest may be recovered in exact conjform'ity 
with the words of the ctoti^ct'itifeelf. THe Orily eflfedi 6f '«hfe 
statute is to sodihe the aasui^dd' vidne iiis interna- 406 'its irab 



aaQaowii:wh¥fi 1l^ makes 4be ooiitract. But it ia said that the 
casi^^^Oodiattft;, Bolderoii 9 Ea^t, ha^ condiaded this qujeation, 
t|spii^C9n9i&^g this ca3e it, is certain that Lord Ellenborough 
decided it upoa the assumptioa that a life policy was ia itp 
Bature a contract of indemnity^ as policies ia marine risks and 
against fire undoubtedly are^ and that the action was in point 
of law founded on a supposed damnificatioa occasioned by the 
death of the debtor existing at the time of the action brought ; 
m^ his liordship relied .iipon the decision of Lord Mansfield in 
Hamiltoip^ «;• Mendes^ 2 Burr. 2110, that the pLaintiff^s demand 
^as for an indemnity. Ixurd Mansfield was speaking of a policy 
f^ainst marine risksi which is in its terms a contract for indem* 
nity only*, But that is not of the nature of what is termed an 
il^uriqic^^foirli^ . JtreaUy is whatsit is on the face of it — a 
pf^iXfkxA tq p^y a.perta;in,sum in the event of deatii. It is valid 
f^t €somnH)n,J^w j aud> if it is made by a person having an in- 
terest .in the duration of the life^ is not prohibited by the statute 
l4;Creo. III. c. 48. But, though we are quite satisfied that the 
(mse of GodsaU Vt Boldero was founded on a mistaken analogy^ 
^mA wroiogyi we should hesitate to overrule it, though sitting ia 
^ cwfft of ^rror^ if it had been constan,tly apporoved and followed, 
^|id Hot questioived, though many opportunities had been ofiered 
to qu^stuwi it/^ 

The court then goes on to show that few, if any decisions 
have really been had on the point, inasmuch as the officers have 
rj^frained very generally from availing themselves of the law as 
][^d,,dQ1s^ i», God^ ,t?. Boldjero: so that .instei^d of the law 
ikt^e laid doiwu beiuig. copstontly .uphdd, it bs^ been coustantly 
disregatded, 

' ' Th^e call be no doubt that this decision is a perfectly just 
'otiel ■ ' ' ■ 

U •!'• '; - ; 

,. BAfJUWAY InSIJ»ANC»^ 

' Thcfobald i?. Baflway Insutancd Cofliptay, 2d liAw J., E&ch. 73. 
;,f T^ii? rights of ,perE|ons insuring, and the liabilities of insurance 
compaBiel^ tikemaelvefii sare .undergoing sonne degree of altera- 
l9on. A few years since, Hie Bailwfty Insurwice C(»npiuiy was 
i6$t&|3Ushed, t6'iteul*e travelers 'by railways against accidents in 
,^|keij; journeys. In this case, an accident happened to the 
^l»iip,1;if,/jf5ho,w^ imsnred.in this manner, . As he w?ys tpaveUing 
fijotorBinmiiigihemftQ. Bhireiwsbiiry iar thd railiiiray> he had poca- 
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sion to get out at Wolverhamptony and in so doing, the stq^ 
being wet, he slipped &om it and injured himself. The com- 
pany having refused to pay the. damage, an action was brought 
and a verdict given for the plaintiflF, — damages, 1001. for loss of 
time, 100/. for loss of profits, and 34/. for expenses. A rule nisi 
was obtained to set aside the verdict. The jury had found that 
there was no negUgence on the part of the plaintiff. 

The Court held that he could not be indemnified either 
for loss of time or of profits. The Chief Baron said, — ''We 
are of opinion that the object of the insurance, whether with 
reference to death, or any accident inflicting an injury short of 
death, must receive the same consideration ; and we are d 
opinion that, in considering the damage and injuiy done to the 
traveller, the consequential mischief of losing some profit is not 
to be taken into consideration ; otherwise a passenger whose 
time is more valuable than another would, for precisely the 
same personal injury, receive a larger remuneration than 
another whose time would be of less value. What the insur- 
ance company calculate upon indemnifying for is the expense, 
and pain, and loss — it may be of a limb — connected with the 
immediate accident, and not the remote consequences that may 
follow, according to the pursuit or profession which the pas- 
senger may be following. We think, therefore, that the verdict 
must be reduced to the sum of 34/. 19s. So much, therefore, 
of the rule will be absolute as reduces the verdict to that sum ; 
and the residue of the rule will be discharged.^' 

As respects the claim itself, under the circumstances stated, 
the Chief Baron held that, '' It is quite plain that the plaintiff's 
journey, though it had in one sense terminated by the carriage 
having stopped, he had not at the time of the accident ceased to 
be connected with the carriage by being still in or upon it. He 
was stepping out of it when this occurred, without any negli- 
gence or culpable inattention to his security, which the jury 
have found. This occurred while he was doing an. act, which, 
as a passenger, he must necessarily do ; every passenger must 
get into a carriage and out of the carriage when the journey is 
at an end; and he can hardly be considered as disconnected 
with the carriage and railway and with the machinery of 
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ttotum— be cm hardly be conmUnred as diaconiificted with it, 
until tlie time when he was safidy landed, as it were, if we may 
me that ei^resston, from the carriage, and got upon the plat- 
Aimii While in the act of leaying the carriage this accident 
oecttnied, and it is attributable to his being a passenger on the 
nilway, and it arises out of an act immediately connected with 
his being such passenger/' Baron Alderson says : — '' My own 
inpressian is, that a railway accident means an accident to the 
person in the course of trarelling by a railway, and arismg out of 
the dxcumstance of that fact of trarelling ending in injury, and 
it does not in the slightest degree depend upon any accident to 
the railway itself/' 

Su]n[K)9ing an accident -then to occur to the passenger after 
he had stqiped on to the platform, of any kind disconnected 
with the railway, it seems that the insurance ticket indemnifies 
the holder, and extends to all risks of accident incidental to the 
journey. 

EQUITY. 

Terminating Builuing Socibtibs. 
Fleming? v. Self, 24 Law Joum. Chan. 20 ; 24 Law Times, 101. 

.This case was an appeal from a decree of Wood, V.C, and it 
propsnts an illustration of the adage, '' there is never a blot till 
it is hit.'' Terminating building societies hsfe always been 
radically faulty in principle and untoward in practice : as mi^t 
sot, unr^tfK>nably have been expected from the fact that they 
are cpnstitutBd in virtue of a perfectly unintelligible Act of 
Parliament, which set them adrift with clauses couched in the 
following gibberish, which we transcribe verbatim et Uieratim, 
\o the disgrace of the man or men who composed it, if, 
indeed, the drawers of our modem statutes have any character 
left for capacity to write plainly : — 

The Act is the 6 & 7 Wm. 4, c. 32. The Ist section begms by 
recitmg that ' certain societies, commonly called building societies, 
have been estaMished in different parts of the kingdom, principallv 
amoDgst the industrious dasses, for the purnose of raising by smaU 
perioGUcal subseriptions a fund to assist tne members thereof in 
obtaining a small freehold or leasehold property, and it is expedient 

VOL. LIII. KO. CVI. Y 
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to afford encouragement and protection to sucb societies.* Then it 
enacts, ' That it shall and maj be lawful for any number of persons 
in Gr^at Britain and Ireland, to form themselves into and establish 
societies for the purpose of raising, by the monthly or other sub- 
scriptions of the several members of such societies, ^ares not 
exceeding the value of 1502. for each share, such subscriptions not 
to exceed in the whole twenty shillings per month for each share, a 
stock or fund for the purpose of enabling each member thereof to 
receive out of the funos of such society, the amount or value of his 
or her share or shares therein, to erect or purchase one or more 
dwelling-house or dwelling-houses, or other real or leasehold estate, 
to be secured by way of mortgagee to such society, until the amount 
or value of his or her shares shall hare been fully repaid to such 
society, with the interest thereon, and all fines or other payitients 
incurred in respect thereof, and to and for the several members of 
each society, from time to time, to assembly together, and to make, 
ordain, and constitute such proper and wholesome rules and regula- 
tions,' &c. Then they are to regulate the forms of conveyance. 
Then it is provided, that on the mortgages which are made, when 
they are paid off, receipts may be indorsed without any further 
reconveyance. 

^^ Thus '' said the Lord Chancellor in giving judgment on the 

case : — 

" The principle is this : — Members subscribe monthly sums, which 
are accumulated till the Aind is sufiBicient to give a stipulated sum to 
each member, and then the whole is divided amongst them. In the 
society now in question, the sum to be raised for each member is 
lOOZ. If this were all, it would be a very simple transaction — ^mere 
accumulation ; and the only question would Ibe how, to invest the 
sums subscribed to the greatest advantage. But this is not all. 
One main object is to enable members to obtain their lOOZ. by anti- 
cipation, on their allowing a large discount. Tor this purpose, when a 
sufficient fund is in the hands of the treasurer, the members who 
desire to get their shares in advance bid, by a sort of auction, the 
sum which they are ready to allow as discount; and the highest 
bidder obtains the advance. Thus, if at the end of a year the sum of 
500Z. is in the hands of the treasurer, arising from the monthly sub- 
scriptions, and the holder of the shares is willm^ to allow a discount of 
50Z. per cent, (no on^ offering more^, the 500Z. is, or may be, advanced 
to him, being 602. in satisfaction of each of his ten shares. Por this 
accommodation he is bound to pay, monthly, till a fund is raised 
sufficient to give lOOZ. per share to all the other members, not only 
his original monthly subscription, but also a farther monthly sum 
called redemption-money. The statute provides that the shares shall 
not in any society exceed 150Z. each. In this society the shares are 
fixed by the rules at lOOZ. The amount of m<mthly subscription and 
redemntion-money is fixed by the rules of each society. Here the 
montmy subscription in respect of each share was 8«. 64., and the 
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iMHitiilj redemption-ixume^ 8«. 6d, So that the monthljr pa jment 
hj each niember who doea not leoeire his ahare in advance iaSi.Qd,; 
and to those who hare an advanced share it is St, 6d. plus 8«. 6d. — 
that is, 12#. If^ after snch an advance as I have supposed, no further 
advances were made, the natural course of the statute would be that 
the members, other than the holder of the ten shares, would con« 
tinue their moniU;^ subscriptions, and the holder of the t^a sharea 
would continue lus mcmthly subscription and redemption-monej, 
tintil the fund thus raised should be sufficient to paj lOOZ. per shaare 
to every member other than the holder of the ten satisfied shares. 
Thus, if there were 100 shares, and at the end of the first year there 
were 5002. in hand, the condition of each shareholder, before any 
advance, would be that he would be bound to pay St. 6d. per month 
— about 51. a year — ^untO, by means of those payments and the 500Z. 
in hand, the requisite amount, that is, 10,ObOZ., being 1002. upon 
each 1002. share, should have been raised by accumulation. After 
the advance, the condition of ever^ shareholder, other than the 
holder of the ten advanced shares, is, that he is to contribute his 
monthlv payments until they, together with the monthly payments 
and reaemption-money contributed by the holders of the advanced 
8hai«8, are sufficient to realise, not 10,0002., but 9,0002., that is, 
1002. for each share other than the ten shares of the advanced 
member, whose shares will have been already satisfied by the 5002. 
He loses the interest in that 5002. advanced to the holder of the ten 
shares. On the other hand, the sum to be nused is only 9,0002., 
instead o£ 10,0002., and the monthly contribution is increased by the 
amount of the redemption-money paid by the member who has 
received his ten shares m advance. Further advances are made from 
time to time as funds are accumulated ; and, as members are inclined 
to give high discount in order to obtain payment of their shares by 
anticipation, the gain to the society arises mainly from the high rate 
of discount which members in want of m6ney are ready to give. In 
truth, the whole scheme is but an elaborate contrivance for enabling 
persons having sums for which they have no immediate want, to lend 
to others at a very high rate of interest. In order to secure the 
due payment of the monthly subscriptions and redemption-money 
by the members who have received their shares in advance, they are 
obliged to give satisfactory security to the trustees' of the society ; 
and the statiite protects such mortgages from the operation of the 
law which, until last session, was enroroed a^;ainst usury. . Besides 
this advance to a member of his share, deductmg discount, the rules 
provide also for the case of a member desiring to withdraw from the 
society altogether. This is provided for by the 16th Bule, which is 
thus : ' That any person who shall be desirous of withdrawing from 
thifl society any share or shares which shall not have been purchased ' 
— that is, which haye not been taken up and advanced {* purchased' 
is an extiraordinary and odd way of describing it) — ' shall be allowed 
to do so on giving one month's notice, in writing, of his or her inten* 
tion, to the directors, at any general meeting of the society ; and the 
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money subscribed in respect of such share or shares shall be repaid 
to sach member, subject only to the forfeitures next hereafter men- 
tioned ; that is to say, if application to withdraw shall be made 
within the first year from the first meeting thereof, a forfeiture of 
half-a-guinea per share ; if within the second year of such meeting, 
a forfeiture of 6s, 6d, per share ; that if the application to withdraw 
any such share or snares shall be made within the fifth or any 
subsequent year from such first meeting, the directors are hereby 
empowered to allow the member, so desirous of withdrawing, out of 
the profits which the society shall hare realised, a bonus for the with- 
drawal of each share, as they shall from time to time appoint." 

The directors in their annual report, issued in Nov. 1852, 
declared 12/. 10*. per share to be the amount which they 
awarded to members who might thereafter withdraw from the 
society. Fleming, a shareholder, gave the necessary notice, 
having paid up all his subscriptions and other moneys due to 
the society, and (the time fixed for terminating the society 
having expired) daimed to be entitled to redeem his mortgaged 
property, and to have allowed to him the same amount of 
bonuses, or proportion of profits, upon each of his shares as, 
according to the rules of the society and the resolutions of the 
directors, was allowed to withdrawing members whose shares 
had not been purchased or taken up as provided for by the 
rules. 

The Lord Chancellor having stated these facts at great length, 
thus proceeded to deliver his judgment, having first stated 
that 

" Wood, y. C, who gave the consideration of this case the greatest 
attention, came to the conclusion that it could not have been intended 
to give anything on account of profits to an advanced member re- 
deeming his mortgage ; and he points out what extraordinary and 
even arourd results must or may follow from adopting the plaintifirB 
construction of the rule. At the time of the argument I was strongly 
inclined (he added) to take the same view of the case as had b^n 
taken below ; but I have had since that time frequent o^portunitiea 
of considering the subject, and I have, after mvich reflection come to 
the conclusion that, whatever doubt I may entertain as to whether 
the framer of this 14th rule fully understood its operation, still the 
rule itself is unambiguous. It states expressly that the member 
redeeming is to be entitled to deduct from the sum secured bv the 
mortgage the same proportion of profits as is allowed to a withoraw- 
inff member. Taking my duty to be merelv that of construing this 
rule, it appears to me that the rule itself admits of no doubt ; and I 
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may add further, tiiat to hold the adTanoed membem in thia sodetj 
not entitled to thia deduction, might work injuatioe." 

After a long exemplification of the working of thia injuatioe, 
hia lordahip continueaj — 

" The^ language of thia rule is quite diatinct : — ' The directora are 
to award to tiie redeeminf member the aame proportion of profita per 
share aa ia allowed on the withdrawing of an unpurchaaed Bhare/ 
This maj perhapa lead to yeiy abaurd consequenoea, and to reaulta 
which the fimmera of the rulenerer contemplated ; still the plaintiff 
haa a right to aay thia ia the contract which he entered into. In 
offering a high diaoount for hia aharea, he may haye been influenced 
by the adrantagea which their position held out to him ; and, if so, 
it is no auffident answer to him to say that the consequences of the 
rule were not contemplated hj those who framed it. He haa a right, 
when the meaning of the rule la once aacertained, to inaiat on ita being 
atrietly adhered to ; and I hare already stated that the lansuage of 
these rulea can hardly be said to admit of doubt. I have therefore 
come to a conclusion contrary to the view of the Y. C, that the 
plaintiff is entitied to be credited with such a shure of profits aa at 
the time of hia giving hia notice would, under tiie 16th rule, have 
been allowed to a member withdrawing. But then another and not 
important question arises on the other side of the account : the plain- 
tiff ia, in my judgment, entitled to credit for these profits ; but with 
what sum is he to be charged on the debt side of the account ? The 
Y. C. by his order directs a calculation to be made as to the probable 
duration of the society, and charges the plaintiff with the amount of 
the payments he woula have to make durmg such probable duration ; 
but upon what principle is his liability thus restricted P The security 
which he haa given will be in force if unredeemed until the society 
oeaaea to exist. What right has thia Court to compel the holdera of 
the security to accept in Ueu of this benefit something different from 
that which they have contracted for P The security ffivea them riehta 
which may exiat as long aa tiie society shall actuaOy endure. The 
actual duration of the society may extend over a period longer than 
its probable duration. In making, therefore, the probable duration 
of the aociety the meaaure of the plaintiff's liability, it is clear that 
the Court will, or at all events may, be giving to the society something 
different from that which they would have been entitled to under 
tiieir deed. It ia dear thia cannot be done unless it is authoriised by 
flie terms of rule 14, which gives the power of redemption. Now 
^e sum with which, according to that rule, the plaintiff ia made 
chargeable, is the full amount .expressed to be secured in and by the 
mortgage — that is to say, all the sums which, according to the rulea 
of the society, the plaintiff would be entitled to pay if there were 
no redemption. How is the amount of these sums to be ascertained P 
The 14th rule, by authorizing the redemption of such a mortga^ 
clearly contemplated the possibility of ascertaining it ; and the plam- 
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tiff bfts no other way of doinff bo, without the risk of dealing imjustly 
with his mortgagee, except by charging the mortgagor with all the 
payments he may hare to make, assuming the societ^ to endure for 
the longest period during which, in the nature of things, it can en- 
dure. When it is ascertained what number of 100/. shares still 
remain to be provided for, there can be no insuperable difficulty in 
making out at what time, assuming no member to be advanced and 
able to withdraw, the requisite sum must hare been raised by means 
of any assets actually in the hands of the treasurer, and the monthly 
payments to be made by the members. When tiiat period is asoer- 
tamed, it may easily De calculated what are the payments which, 
during its existence, the plaintiff would be bound to make in respect 
of his mcmthly subscription and redemption money ; and with that 
sum he must be charged, as with the sum presently due from him. 
Against that he is entitled, I think, to credit for the same bonus out 
of the profits as would, according to the laws of the society and the 
resolution of the directors, be payable to a withdrawing member at 
the time he gave his notice." 

An actuary will easily enough calculate all this^ and the 
practical result of the case is, that these terminating societies 
had much better wind thanselves up, as fast as they can, and 
compromise matters with their members in a rational manner. 
We recommend them to get a good legal referee, who may 
engage to do it for them on equitable terms. The Chancellor's 
decision is too obviously just to be ever overruled or success- 
fully evaded. The borrowers in these societies are both bor- 
rowers and lenders — ^borrowers of their own capital ; and the 
societies are on the mutual investment principle. ' Where the 
borrower wishes to repay his loan^ the society can claim of him 
the full prospective and probable amoimt of his subscription^ 
and he on his part is equally entitled to his share of the pro- 
spective profits. 



*^* We shall arrange in our newt Number to devote several 
pages more to notes of leading cases ; and also of practical points^ 
on which difficulties may arise. Beally leading cases do not often 
occur, but such as may suggest useful comment will hereafter be 
carefully noted : and we especially invite the communication cf 
such as may arise in practice. — Ed. L. M. 
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Sbffoxt fifiun of €a»tit. 

COMMON LAW PROCEDURE ACT. 

JBxekBfMTf Jam. 18. 

Equitable Plba — ^Executed Contract — ^Mistake, 

Steele v. Haddock. 

To an action of trover defendant applied for leave to plead 
amongst other things an equitable plea to the effect that 
the plaintiff was the owner of certain chemical works : that 
the goods in question were stock-in-trade and materials on 
the premises; that the defendant agreed to purchase the 
chemical works from the plaintiff^ and that the goods in 
question were included in the ^oods sold ; that certain brokers 
were employed by the plaintiff and defendant to make the 
contract; that they made it by bought and acid nates, and 
that by mistake of the brokers they so made the notes that 
they did not include the goods in question ; that possession of 
the chemical works^ with the goods in question^ have been 
delivered to the defendant^ and the purchase has been com- 
pleted ; and that plaintiff is unjustly availing himself of what 
was a mistake in the notes made oy the brokers : Held^ that 
afr the defendant had executed his part of the contract^ and as 
a Court of Equity would grant an absolute or unconditional 
injunction under the circumstances of this case^ the defendant 
was entitled to plead such equitable plea. 



Exchequer, Jan. 11. 

Special Case by Agreement without Pleadings — 

CosTSj ss. 47, 48. 

Elliott V, Bishop. 

Where^ in a special case without pleadings under the Commoit 
Law Procedure Act, 1862, the plaintiff succeeds as to a part 
only of his claim, and the defendant as to the residue, the 
plaintiff is entitled to the general costs of the action, and the 
defendant to so much as he can satisfy the Master was exclusively 
expended upon that part of the case upon which he succeeded. 
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Evidence before Examiner^ 17 & 18 Vict. c. 125. 

Buckley v. Cooke, 24 Law Journ. Chan. 24. 

If a witness gives evidence before the examiner inconsistent 
with previous statements which have been made by him^ and 
upon being examined as to such previous statements does not 
admit them^ it is competent for the party producing them to 
bring forward evidence of such previous statements. The inter- 
pretation clause (section 99 of this Act) does not confine the 
word ''judge'' in those sections which are extended^ by sec- 
tion. 103, to every court of civil judicature in England and 
Ireland^ to a judge of a Common Law court. The V. C. Wood 
said he hoped the examiners would take down questions as well 
as answers for the future. 



Statement op Grounds op Bule Nisi, 17 & 18 Vict. c. 125, 

Sect. 83. 

Drayson v, Andrews, 24 Law Journ. Exch. 22. 

A rule nisi drawn up on reading an affidavit and deposition, 
called on defendant to show cause why a new trial should not 
be had '' on the grounds set forth in the said affidavit and 
deposition.^' This non-compliance with this section, which 
enacts that in every rule nisi for a new trial, &c. " the grounds 
upon which such rule shall have been granted shall be shortly 
stated therein.*' 

The plaintiflEs were allowed to amend ; but it was held that 
the rule was imperative whether the defendants were misled or 
not. 



Signing Judgment under 17 & 18 Vict. c. 125, sec 25. 

Rogers v. Hunt, 24 Law Journ. Exch. 23. 

Plaintiff caimot sign final judgment under section 25 of the 
Common Law Procedure Act, 1851, for want of appearance to a 
writ, specially indorsed, claiming {inter alia) the expense of 
noting and commission on a bill of exchange, the same being 
unliquidated damages. 
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The Britisfa Commonwealth ; or a Commentanr on the Institutions 
and Principles of British Government. By Homersham Cox, M. A., 
Fellow of the Cambridge Philosophical Society, Barrister»at*Law. 
London: Longmans. 1854. (pp. 576.) 

XtsssBYHTG to ourselyes the right to dissent from and discuss freely 
the author's opinions on many details of his immense subject, we 
may honestly say that he has here produced a most able worl, with- 
out the usual fault of prolixity in grappling with so large a subject, 
and one which tempts so strongly to dilation. It is a cidm, fair, and 
fuU statement of the ^' constitutional principles of the British Govern- 
ment, its functions, and the institutions by which they are dis- 
charged." The division of subjects comprises, principles of govern- 
ment, legislature, judicature, international government, and colonial 
government. In all these infinite pains have been taken to condense 
the most accurate representation of the machinery as well as theory 
of eaeh institution and administrative department. The following 
abstract of the' new constitution just given to the Cape colony win 
show how well this has been done. (p. 648.) 

** In April, 1B6% the Legislative Council enacted an ordinance for con- 
stituting a Parliament of tne colony, and another ordinance for regulating 
in certain respects the appropriation of its revenues. 

** By the former of these ordinances the Cape L^islative Council is to 
consist of the Chief Justice of the colony and fifteen elective members- 
eight chosen by the western, and seven by the Eastern districts of the 
colony. The members are elected in two different portions, a portion being 
elected every five years, and the tenure of each seat is ten years, unless the 
Council be sooner dissolved. 

" The House of Assembly is to consist of forty-six members, elected for 
a period limited to five years. The colony is divided into twenty-two 
electoral divisions, of which the electors are to be registered. They are 
qualified to vote at elections, both of the Council and of the Assembly. 

^ The Grovemor may prorogue or dissolve the Council and Assembly, or 
dissolve the Assembly separately. There must be a Session of the Parlia- 
ment annually. The Colonial Secretary, Attorney-General, Treasurer, and 
Auditor may speak, but not vote in either house. No Bill may be passed 
appropriating tiie revenue, except for public services, for whicn the 
Governor has previously recommended to the Assembly that provisions be 
made. Bills granting supplies, or imposing taxes, must originate in that 
House. 

" Drafts of laws may be transmitted to either House by the Governor, 
who may also assent to, or refuse to assent to, or reserve for the signi- 
fication of the Royal pleasure. Bills which have passed the two Houses. 
The Crown may disallow Acts, assented to by the Governor, within two 
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years after they are received in England ; and Bills, reserved for the Royal 
assent, have no force, unless such assent be given within two years after 
their being presented to the Governor. 

" Each member of either House, usually resident more than ten iniles 
from the place of assembly, has an allowance of 11. per diem while engaged 
in travellmg to and from and attending each session ; but the payment is 
not to be for more than fifty days in one year. The, members are alao 
allowed travelling expenses. 

" Bv orders in 'Council the above-mentioned ordinances were (with some 
amendments to the first of them) ratified, and finally enacted. The Parlia- 
ment of the Cape, so constituted, was to have power to amend the provisions 
of the ordinances. The principal amendments just mentioned provide that 
the general qualification of the parliamentary sufirage shall be occupation, 
for twelve months prior to registration, of a tenement of the value of 25/., 
and afiFord means by which not only internal improvements of the legis- 
lature, but its separation into two legislatures may be hereafter effected. 
The first of these amendments was intended to increase the number of 
sufirages of coloured persons ; the second has reference to propositions for 
the removal of the legislature from Cape Town to Graham s Town, or the 
division of the colony into two provinces^ with a legislature in each." 

We highly recommend this work not only to professional men, 
but to statesmen and general readers. 



Practical Treatise on the Bi^ht and Cost of Bedeeming Property 
Mortgaged to Benefit Building Societies, and Ereebold JJand 
Societies. By J. H. James, Esq., Barrister. London : Butter- 
worths. 1854. 

This is a correct and popular explanation of the law of building 
societies, which treats in a very lucid and practical way of the history, 
constitution, and objects of these societies ; of practical suggestions 
to members, and rules ; payment of subscriptions, and the law and 
practice of the redemption of mortgages. The cases are well intro- 
duced and correctly stated, their bearing and effect being clearly 
pointed out. 



Statutes 1864 (17 & 18 Vict.) ; containing all the Public Qeneral 
Acts of the Sesfflon. Edited by John Warrington Eogers, Esq., 
Barrister-at-Law. London : Wildy and Sons. 

A VBBT full edition of the statutes of the year, prefiEKsed by an 
able review of the legislation of the session, arranged under each 
head of the subject matter of the Acts. To this succeeds an admi- 
rable tabular statement of the effect of each, and the provisions each 
statute repeals ; which is carefully done, and on a good principle. 
One only wishes the statutes themselves were worth the labour 
.expended in thus abstracting them, opus svperahit matenem. The 
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type in which the statates are printed is too small, and of a meagre 
and condensed kind. The headings of the paces are " Statates of 
1854." There is no use in repeatmg this 235 tunes, as it is in the 
title page, which suffices. The subject matter of the statutes would 
be more to the purpose. On the whole, this is a capital edition of 
the statutes, and useful to every one doomed to read, learn, and 
digest them. 



Treatise on the Law of Wills, Ac. By Arthur Parsons, Esq., 
Attomey-at-Law. Simpkin and Marshall. 1854. (pp. 200.) 

This is a fair abstract of the law on the subject, with due regard to 
recent cases, and the Succession Duty Act of 1853 is added in the 
appendix. 



Medical Jurisprudence. By Alfred S. Taylor, M.D., P.B.S. Fifth 
Edition. London : ChurchiU. 1855. (pp. 935. 12mo.) 

Tek thousand seven hundred and fifly copies of this book speak 
trumpet-ton^ued of its merits. It is the mrst and best book od the 
subject ; and this fifth edition contains numerous additions, espe- 
cially on the important subjects of poisoninff and wounds. Pre^^nancj 
and insanity are among the topics on which much new light is 
thrown. We commend the book heartily, as indispensable to the 
practitioner, the advocate, and the judge. We trust, however, that 
the next edition will be in larger form and type. 



The New Practice of the High Court of Chancery, relative to the 
Conduct of Suits. By Henry Jarman. Second Edition. London : 
Stevens and Norton ; Maxwell ; Sweet. 1864. (pp. 785.) 

The plan of placing in one continuous series, under one ^neral 
heading all the ordin^ proceedings of a suit, and of thus showmg the 
several proceedings in each form of suit, adopted by Mr. Jarman in 
his first edition, together with the lucid methodical treatment of his 
subject, have been appreciated by the profession, and a second edition 
has thus been called for. We wish it a rapid sale. The scope of the 
work has been enlarged, and, amongst other additions, this contains 
the practice of special cases, as well as the Trustee Acts — the Trus- 
tees' Belief Acts — the Charitable Trusts Acts — with the minutes, 
legulations, instructions, and forms required by the Charity Com- 
missioners to be observed on applications to them under the. Act — 
and a portion of the Act 13 & 14 Vict., c. 35. 
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The New Comttioh Law Procedure under the Procedure Acts of 
1852 and 1864. By Philip Francis, Esq., Barrister-at-Law. 
London : Maxwell. 1864. (pp. 380.) 

A YEET neat and very well-printed edition of the various Acts, 
including those also on evidence of 1851 and 1863. The last Proce- 
dure Act is prefaced by an explanation of the new equitable powers. 
The notes are rather scanty, but of course that compresses the 
work, and renders it cheaper than the competing editions. These 
notes are very sensible, and on useful and practical points. 



The Common Law Procedure Acts of 1852 and 1864. By W. P. 
Finlason, Esq., Barrister-at-Law. London : Stevens and Norton. 
1865. 

This is, in our judgment, a most excellent and carefully-written 
book. The equity powers given to the Common Law Courts are 
admirably done. Here is a sample : — 

^* The following case, in which the application for an injunction was 
after judgment, well illustrates the principles of equity on the subject. 
A lease for years was executed for certain building purposes, but it 
contained, besides a covenant to pay rent, a covenant by the lessee 
to cultivate the part not required for the buildings in a good and 
husband-like manner. There having been a breach of the covenants 
to cultivate aud to pay rent, an action of ejectment was brought, 
and judgment was recovered against the lessee. Thereupon on 
motion the V. C. granted an injunction, the plaintiff in equity un- 
dertaking to pay rent and give compensation, such compensation to 
be determined Dy reference if asked by the defendants. From this 
order the defendants appealed. In giving his judgment the V. C. 
said : that there was a legal breach there can be no doubt. But 
whether a legal breach creates such a forfeiture as this court cannot 
relieve against is the question. If there be a forfeiture occasioned 
by a breach of covenant, the reparation of which or compensation 
for which is not a compensation which can be made by money, there 
can be no equitable relief. Looking at the nature of the property, 
the purposes to which it was applied, and the conduct of the parties, 
for this court to hold that the lessor should be allowed to recover 
the whole, would be in the highest degree inequitable." But the 
Lords Justices on appeal reversed the decree, aud Knight Bruce, L. J., 
in giving judgment, said : " I am at a loss to see what equity there 
is in the case. If the breaches material to be considered, or any 
breach material to be considered, had been before the taking down 
of the buildings, then much of the argument we have heard wpuld 
have been more material than I have been able to consider it to be ; 
but as to the breaches after the buildings were taken down, I am at 
a loss to see the equity ; there is a totd absence of equity. There 
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is no IjiBg b^, no eoooungement, no licence, no acquiescence either 
in a legal, or if there be a different sense here in an equitable sense 
of the ezpreasion:" (Hills v. Bowlond, 22 L. J., Ch. 964). The 
following case well iUustrates the rule of equity on the subject of 
fraxid : — ^A party applied to the agent of an insurance company to 
effect an insurance on the life of his son. The agent gave him a 
printed form of application, which was filled up as to the name, age, 
&c. of his son, and signed, but he did not fill up the declaration as 
to the nature of his pecuniary interest in his son's life ; the agent 
had inquired into these particulars and filled them up, after the 
insurer had left his office, with a statement which was incorrect. 
The insurance was effected, but upon the death of the nominee the 
company refused to pay the amount of the policy, on the ground that 
the interest of the insurer was falsely described, and that the policy 
was therefore Toid. Ko evidence being produced as to the state- 
ments which had been made to the agent respecting the matters 
inserted by him in the declaration, the court refused to rectify it, or 
to grant an injunction to restrain the company from setting up the 
declaration as a defence to an action at law (Parsons v. Bignold, 
16 L. J., N. S. L. C. 379). Plaintiff*, being owner of an estate, em- 
ployed an agent and receiver, who paid into defendant's bank, rents 
of estate, to an account headed with name of estate, to distinguish 
it from his private account. Beceiver's private account being over- 
drawn, he transferred the balance of estate accounts to make up the 
deficiency due upon his private account. Upon bill filed by plamtiff 
against Bankers, to refund this balance so transferred, it was held 
that, according to the principles of a court of equity, a person who 
deals with another, knowing him to have in his hands or under his 
control moneys belonging to a third person, must not enter into 
a transaction with him, the effect of which is, that a fraud is com- 
mitted on the third person ; and it appearing upon the evidence that 
the bankers were aware that the money was the produce of the rents 
of the plaintiff's estate, a decree was made a^iainst the bankers for 
repayment of the amount (Bodenham v. Hoskms, 21 L. J., Ch. 864). 
A surgeon or solicitor will be restrained in equity from suing on a 
bill or bond obtained from a patient or client by imdue influence, 
which in law would not amount to fraud, and which of course, under 
this section, would constitute an equitable defence (Billing t?. Southee^ 
16 Jur. 188). For observations on relief in equity against insurance 
companies in cases of fraud, see Collett v. Monson, 21 L. J., Ch. 
878. As to the general principles on which the courts of equitjr act 
in restraining a pdrty from prosecuting a legal right, see Dalghsh v. 
Jowie, 2 Mac. & G. 231. If a partv joining as surety to a bond is 
not truly informed by the principals as to the real nature of the 
transaction, he may oe discharged in equity, although not at law 
(Squire v. Whitton, 1 H. of L. Ca. 333). Qi^ertf, as to fraudulent 
representations by the debtor to the surety, unknown to the creditor 
(Owen r, Homan, 3 Mac. & G. 378 ; 20 L. J., Ch. 314). Vide as 
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to discharge at law, Mills v. Onardians of Alderberg, 3 Ex. 580 ; 
as to equity, Cross v. Sprigg, 2 M. <& G. 113 ; 2 H. & T. 233 5 
19 L. J., Ch. 626. In many cases in which a court of equity 
would on equitable grounds set aside a contract, a party may, 
in an action against him thereon, be " entitled to relief on equit- 
able grounds, under this section ; and facts which will not amount 
to fraud at law may vitiate a contract in equity. Thus the mere 
fact of a large gift being made to a companion by an ased person 
of the property which is devised to relations may, in the view of 
a Court of Equity, constitute a primd fitde case for inquiry, and 
might, under this section, first support a claim for interrogatories, 
and then sustain an equitable defence (Eate v. Bank of England, 
9 Jur. 545). See as to imdue influence, which at law would be no 
defence. Archer v, Hudson, 13 L. J. 380, M. E. ; 7 Beav. 557. See 
a purchase by a steward under the value set aside forty years after- 
wards on equitable grounds. Charter t>. Trevelyan, 8 Jur. 1015. As 
to inadequacy of consideration, Bowen ». Cooper, 2 Hare, 408. See 
as to fraud in the view of Court of Equity, "VValford v, Adie, 5 Hare, 
112. See Clapham v. Shillito, 7 Beav. 146, as to the effect in equity 
of misrepresentations made by parties upon entering into contracts. 
Cases have frequently occurred in which, upon entering into con- 
tracts, misrepresentations made by one party have not been in any 
degree relied on by the other party. If the party to whom the mis- 
representations were made himself resorted to the proper means of 
verification, before he entered into the contract, it may appear that 
he relied upon the result of his own investigation and inquiry, and 
not upon the representations made to him by the other party ; or, if 
the means of investigation and verification be at hand, and the atten- 
tion of the party receiving the representations be drawn to them, the 
circumstances of the case may be such as to make it incumbent on a 
court of justice to impute to him a knowledge of the result, which, 
upon due inquiry, he ought to have obtained, and thus the notion of 
reliance upon the representations made to him may be excluded («5.). 
Again, when the Court is endeavouring to ascertain what reliance 
was placed on the representations, it must consider them with refer- 
ence to the subject matter and the relative knowledge of the parties. 
If the subject is capable of being accurately known, and one party is 
or is supposed to be possessed of accurate knowledge and the other 
party is entirely i^orant, and a contract entered into afber repre- 
sentations made by the ^wtj who knows or is supposed to know, 
without any means of verification being resorted to by the other, it 
may well enough be presumed that the ignoraut man relied on the 
statements made by him who was supposed to be better informed ; 
but if the subject is in its nature uncertain, if all that is known about 
it is matter of inference from something else, and if the parties 
making it and receiving representations on the subject have equal 
knowledge and means of acquiring knowledge, and equal skill, ii is 
not easy to presume the representations made by one would have 
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much or any influenoe on the other (ib,). As to fraudulent purchase 
Bowen v. Erans, 2 H. of L. Ca. 257. After fifty years, if fraud is 
proved, the lapse of time will not protect the parties to it, nor those 
who claim through them, against the jurisdiction of a Court of Equity, 
and it is immaterial by what machinery or contriyance the fraudulent 
transaction may have been effected, whether by decree in equity, 
judgment at law, or otherwise (ib,). See as to fraud as understood by 
a Court of Equity, in an agent, Hamilton v, Bunkin, 19 L. J., Ch. 807. 
See as to fraud in equity, Langley v. Fisher, 9 Beav. 90 ; 15 L. J., 
Ch. 33. As to setting aside an annuiiy deed, both parties having 
been mistaken, Carpmael v. Powis, 10 Beav. 36 ; and see the recent 
case of Feret v. Hill, 2 C. L. Eep. 1366." 

The views taken by Mr. Finlason of the practical bearing and 
operation of these Acts are remarkably shrewd and suggestive. He 
is evidently resolved to be an author, and not a mere compiler, and 
he has reflected on the subject to good purpose. Such men and 
their editions of statutes tend very greatly to improve the laws they 
expound, and powerfrdly assist the objects of the legislature. The 
chief defect we perceive in this work is in a style too nearly akin 
to that of the Conveyancer. Shorter sentences would be a great 
improvement. 
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We have complied with the wish of every subscriber who 
has yet favoured us with his opinion on the subject, in omitting 
the Digest, *which all deemed usele^, and in increasing the 
original matter of the Magazine. 

We have also reduced its price: The amount of the matter 
will necessarily vary with the circumstances and legal events 
of each quarter. The literary activity or quiescence of different 
seasons will, in some measure, necessarily affect the dimensions 
of each number. This, however, will not alter the bulk of 
the half-yearly volumes, which we intend shall not average less 
than 400 pages. 

This work has now nearly completed the twenty-seventh 
year of its existence. This fact alone gives it a claim to pre- 
ference and support ; for, wheth^ it be rational or not, certain 
it is, that in perif)dical literature age is essential to influence 
and authority* Co-prdinate with this requisite, but not pre- 
dominant over it, are talents and indepeudence. These com- 
bined procure status, and give weighty effect ^ well as pros- 
perity to the publication which unites these great elements of 
success. 

To a considerable extent, these recommendations exist in 
this work, and empower it to aid the interests, and represent 
the tendencies of English jurisprudence. It is confessedly the 
leading law publication of this country^ and is so received on 
the continent and in America. We may advisedly say that it 
has a more extended circulation over the civilized world than 
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any newer publication could possibly obtain within a period of 
several years. 

We believe that credit will be readily given to our con- 
tributors for a fair amount of legal knowledge and literary 
power not unworthy of the high reputation of our profession. 
And we never yet heard our entire independence of all sinister 
influences^ commercial or forensic questioned.. Errors of judg- 
ment we are doubtless liable to commit ; but it may^ even in 
these times of general nepotism^ go for something, that, as a 
body of public writers, we speak as we think, — 

NulliuB addicti jurare in verba magistri. 

While they who differ from us have had no reason to com- 
plain that we have obstructed free discussion in our columns. 
On the contrary, we have frequently invited, and again express 
our wiUingness to promote it. 

We shall not discuss the line we have adopted with re- 
ference to individual questions of professional economy and 
morals, or even on the great topics of law reform, for our 
sentiments are to be found written in plain language in our 
pages. We by no means shut our eyes to the fact that these 
might have been easily cast in more popular moulds. 

We should have been, in one sense, more prosperous, if we 
had been less free spoken, — ^nay, much .gain would assuredly 
have rewarded a little subservience, a good deal of winking at 
faults, and a moderate amount of fawning. We question, 
however, if we should have wielded half the same power, or 
have effected a tithe of the same good. 

If it be of any use — ^and we sincerely believe it is — ^to the 
higher and permanent interests of the profession, and to the 
credit and dignity of English jurisprudence, to have, at least, 
one free-spoken organ ^'tied to no idols,'' and sworn to the 
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^rvice of no coterie, wlbaQh staodg up for whatever will aoyba^^ce 
the utility of law and the respectability of lawyers^ we appi:^t 
hend that the existence and success of this Magazine is. of 
some concern to the profession. If it be of this mind^ it will 
strengthen our hands to aid its interests. 

That there is much scope for further improvement in these 
pages none can be more aware than ourselves : especially in 
points which may aid practitioners of each branch and grade of 
the profession. Our best efforts will be directed to the remedy 
of this defect. In doing so our readers can materially aid lid 
by their contributions. In this respedj they and we possess an 
advantage over most other periodicals and their subscribers: 
ours are all^ or nearly 931, specially qualified and educated as 
contributors. We have suggested elsewhere how easily they 
may avail themselves of this qualification ; and how materially 
they may assist the profession^ by making this work the medium 
of throwing light on any of the numerous points of law which 
continually perplex practice^ amidst the multiplicity of modem 
revolutions in procedure, and the chaos created by the crude- 
ness of legislative enactment. Lengthy treatises by no means 
convey the most practical information, nor always aid or interest 
the reader; and experience has shown that the value of highly 
paid articles bears no relation to their cost. Oixr desire is to 
be able to pay handsomely for what is worth its price, but some 
(^the best articles that ever appeared in this Magazine have 
been written by men who felt strongly, and had thought deeply 
on the subject matter of their contributions, and who wrote on 
them as a labour of love. 

Our design is to avail ourselves of the best aid, whether paid 
or unpaid, we can obtain, in rendering this Magazine worth; 
of the station it holds in our periodical literature. 

As regards the subjects which should form the staj^ c^ its 
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feotttCMtSj we beKeve they may be classed thus, in tlie order of 
their relative importance : — 

First. — ^The discussion of law as a science. 

Second. — Its development in practice^ alike in essays on 
special points^ and in the development of leading cases. 

Thibd. — Reforms in the administration of law^ and the 
economy of jurispradence. 

FouBTH. — ^Legal education; professional morak; and the 
meatus of improving them. 

EiFTH*-^— Biogmphiea of lawyers. 

' Sixth, — ^Institutional measures and investigations for the fur- 
therance of social econcMny which aflFect the functions of the 
law^ such as penal discipline^ statistics of crime^ &c. 

Seventh. — Pair criticism of law works. 

To these objects the Law Magazine will zealously minister^ 
and we shall gladly welcome aid from each branch of the pro- 
fession^ in rendering it more and more useM to them. 
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ISmr Act q!f PtrBLtc Hbakph.— Sir B. HUl^ th4 Pj^idfeit t^ 
the Board of Health, haft given notice of the introduettQn of a Bort M 
code for the TOgulation m all matters rektihg t^ thi pttblfc hejfi^i; 
repealing all the exiB^nghr^s on that subje(5t, atid'mah{^%itutmg dne 
new and syst^matie scheme, embradng the entire of that imjjo^an^ 
branch of the duties of Gonremment. .^ . ji ^ t ^ ),;) 

DiSTEiCT Pafpbe Schools. — T^e Government, it is aaia, ihten^ 
to introduce a. measure for removing children froipa w^rKhoiUftes, .to 
prevent their being reared as paupers,, by educating i!hei^_ m (Jistirict 
schools. 

Ak institution for the "relief and support of ojd, infirm,, wid. 
indigent London Attorneys," ia pzjojected. TheJ^rospeictuBist^tp^. 
That the object of the institution snan.be divided mUi two.olassies;:;*— 

The one to he composed of mdowera^- wiUkout &milie8 Imng'witk^ 
and dependent upon them ; and ot bachelors, ^ho shall reside togethep 
in a piublic buildmg to be built, purchased, or rented for thepuipose^ 
and to be called " The London Attomeya' College or HoepiixilvV and 
shall be denominated i^^penaioners, and maintained and supported 
out of the funds of the iufitiiution^ in like masmsr ise the imnatee'of 
Morden College^ a^id the other simolar efitabHshmentB. 

The other class— viz., those havkig vdves oop children Ibritigmih or 
dependent upon them--«ha21 bedeioocninftted ^ii^^pensionerE^ and may 
be permitted to reside in aay part of the United EJngdom that they 
may select, and be allowed such pensions as may be xiecedsary, and 
the state «f the fund will allow. 

That in the meantime, and until the OoUe^ ia ready for the r^eep* 
tion of the in-pensioners, all the pensioners must neeessamly be 
cDUfiidered as out-pensioners. . • 

That theftmds necessary for the support of the institution ahaU be. 
raised by the contribution of not less than Ih a year by every attorney 
taking out a London certificate, to be paid by him to the tecretai^ 
of the Incorporated Law Society at the time when he gives his t&rti* 
ficate enal^ing the attorney to obtain from the Stamp OfSoe his 
{|nnual certificate to practise, and to be accounted for and paid by the 
secretary to a person to be appointed treasurer of the institution* 

The institution is to be under the management of a eouncil or 
committee, consisting of members, having votes each as a 
qualification^ to be chos^i by the subscribers out of the body at large j 
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each of whom shall have one yote in respect of his annual subscrip- 
tion, and one vote for every additional annual subscription of IL, and 
for every donation of 10/. 

The council to have^poweg; from time to time4» make rules and 
regulations for the gfonMitAeiA and managemenlr of the institution. 

The pensioners to be elected by the members at large, each member 
having the same number of votes ^ he is entitled to on the election 
of members of the council. 

The provisional committee are: — Mr. Holme (Chairman), Mr. 
Austeo, Mr. Keith Barnes, Mr. Alfred Bell, Mr. Coverda^ Mr. 
I'arrar, Mr. &regoiT, Mr. Lavie, Mr. Leman, Mr. Maynard, 
Mr. Bank^i, Mr. Sudlow, Mr. Wilde, and Hr. John Young» 

Mr. Maugham, the secretary to the Law Institution, has kindly 
imdertakeu the duties of honorary secretary. Communications on 
the subject are requested to be addressed to him. 

Common Law Pboobdueb Tobms. — A series of new General 
fiules of Michaelmas Term, ' framed by the judges for the carrying 
but of the New Procedure Act, have been issued. They are little 
more than a colleetion of forms. 

MisooKDrcT or a Couinrr Cottbt Jtrnas. — A report of a trial 
iW the County Court had been supplied by Mr. Shaw, a barrister, 
practising before Mr. Marahall, judge of the County Court at Wake- 
field, to one of the local papers ; the judge considered it to be a mis- 
representation of himsm, and it was accompanied with an article 
severely commenting upon the case, which the judge believed to be 
also 4he writing of Mr. Sharrr. On the next Court dirf , Mr. Shaw 
appeared in a cause, duly iastnioted, and the judge remsed to hear 
him^ having first asked him publicly if he was the writer of the 
Tep&rty a question whidi Mr. Shaw very properly did not consider 
himself called i^on to answ^. Being thus refused audience, Mr. 
Shaw left the Court, and has not since appeared there, though often 
offered retainers, ^or this a orhninal information was moved. But 
it appeared at the hearing that Mr. Shaw had already made a com- 
plaint to iAie Lord Chancellor of the juc^e's conduct, and requested 
Lis removal under the 18th section of 9 & 10 Vict. o. 96. Upon 
receipt of this, the Lord Chancellor had called upon Mr. Marshall 
f<» an ex|danation of his conduct, which was given ; and thereupon 
the Lord Chancellor informed Mr. Shaw that the facts stated in the 
memorial were not sufficient to induce him to exercise the only power 
he possessed^^that of causing the judge to be removed from his 
office. Having fiiiled in that application, he came to the Queen's 
Bench ^ but the Court held the prior proceeding to be fatal to the 
present one. Lord Campbell CKpressed the opinion of the Court in 
these terms : " Had Mr. Shaw come to this Court without makii^ 
any application to any other tribunal, and laid his case before this 
Court, there would have been strong ground for its interference. 
There could be no doubt that a judge acting maliciously in the 
adminiatratBaa of jostioe^ was giulty of a misdemeanor, for which he 
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might be ptoeecuted ; and, looking at the affidavits as iher appeared 
here, there was no doubt that Mr. Marshall had acted luua^f^mllj in 
BO addressing Mr. Shaw, and asking him whether he had not pub- 
lished this libd, and then in silendng him in the praetiee of the pro- 
fession which he was exercisiug according to the law of the land. 
There would have been, under other oircumstances, strong ground 
for the application ; for it was quite shocking to find that such things 
occurred before a regular tribunal." 

Statute Law Commissiok. — Upon the re-opening of the ses- 
sion, on Tuesday, the 23rd January, Mr. Locke King gave notice af 
an important motion for papers relating to the former and present 
Statute Law Commissions, and on Thursday, the 25th, succeeded in 
obtaining an order for them. The papers will disclose the entire 
history of the two commissions down to the 25th of January, the daj 
on which the motion was made. They are to comprise not simpler the 
commissions in Terms, and the instructions to the two commissicms, 
but the minutes of their proceedings, together with a most 
important paper promised in Mr. Bellenden Ker's Second Beport, 
which has not yet been laid before Parliament, as it ought to have 
been, with the other papers. The papers will demonstrate the position 
of the commission generally, as well as the unworthy position of the 
distinguished members who compose it, and who, with great respon- 
sibility commensurate with their high personal and professional 
reputation, are without the means of fulfilling the expectations of 
the public. We trust these papers will appear in time to enable ujb 
to consider them well before our next number appears. 

Me. Hatwaed, Q.C. — ^It was recently proposed to appoint this 
gentleman to one of the secretaryships m the Poor Law Board. 
G-reat objection was raised to his being appointed over the head of 
those in lower offices under the commission. Mr. Hayward has 
opportunely published a pamphlet in reply to the calumnies with 
which he has been assailed by his political and literary foes, and 
which he appropriately entitles, " Pacts and Proofs against Calum- 
nies and Conjectures." He produces a letter from the late Chan- 
cellor of Ireland, written ^en Attomey-G^eneral, highly compli- 
menting him upon the ability with which he had conducted, as 
commissioner, the inquiry into the Dublin Improvement BiU. In 
June last he acted as a commissioner for inquiring into the turnpike 
trusts in the neighbourhood of Dublin, and received the thanks of 
the committee. He meets the assertion that civil posts should be held 
only by employes who have risen from the ranks in the department. 
He is a man of great ability ; but, as a general rule, clever men and 
able lawyers are not always the best administrators, or very often 
good public officers. 

Admiealty Couet Fees. — Her Majesty has been pleased, by and 
with the advice of her Privy Council, to order that, from and after the 
1st January, 1855, and until her Majesty shall be pleased otherwise 
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to difeelt the fee» in tlid schedule aimexed to mich order, matrkedfrom 
No. 1 to Ho. 73 induBiTe, tkaH be substituted in lieu of the fees now 
payable to the judge, registrar, merchants, and marshal of the High 
Court of Admiralty of England, and which, under the provisions of 
the Aot of the 3 & 4 Viet. c. 66, are now carriMl to the fee fund of 
the said oourt. And her Majesty was further pleased, by and with 
the advice of her Privy Council, to order that all the said fees, num- 
bered from No. 1 to No. 73 inclusive^ shall, firom tiie day aforesaid, 
be collected by means of stamps, whether adhesive or affixed, and 
under such r^ulations as the judge of the said court shall direat. 
And her Majesty was also pleased to order that the fees in the sche- 
dnla-annezed to such order, marked from No. 74 to No. 76 inclusive, 
shall, firom l^e said Ist January, 1855, be payable to the seal-keeper 
of the said court, in lieu of the fees now payable to him in respect of 
that office. And her Majesty was also pleased to order that, in lieu 
of the fees now payable to the crier of the said court, there shall, 
fiom the day aforesaid, be payable to him a uniform fee of 5*. on 
every interlocutory decree, sentence, or motion in court, to be paid 
by the party in whose favour such decree or sentence has been given, 
or by whom such motion has been made. — ^Prom the London Gazette, 
Dec. 12, 1854. 

DiSTBiCTS OF CoinrTX CouETS. — By an Order in Council, dated 
Nov. 27, 1854, her M^eaty has directed that from and after Feb. 1, 
1855, the parishes of Box and Colem shall be in the district of the 
County Court of Somersetshire holden at Bath. Caxton, Crozton, 
Eltialey, Great Orausden luid Little Granaden, shall be in the dis- 
trict of the County Court of Huntingdonshire, holden at St. Neots. 

Boston Cottktt Coxtet. — By an Order in Council, dated Nov. 27, 
1854, it is directed that from and after Ist Epb. next ensuing, the 
County Court now held at Boston, in Yorkshire, shall be holden at 
Wetherby. 

Lbkt Assizes — Ciegitits ov the Judobs. 

Oaford Oircidt. — Lord Campbell, Lord Chief Justice of the 
Queen's Bench, and Mr. Baron Martin — assizes to be held at Abing- 
don, Oxford, Worcester, Stafford, Shrewsbury, Hereford, Monmouth, 
and Gloucester. 

JETorfolh Circuit. — Sir Erederick FoUoek, the Lord Chief Baron of 
the ij&chequer— at Aylesbury, Bedford, Huntingdon, Cambridge, 
Ipswich, Norwich, and City. 

Jffbrthem Circuit — Mr. Baron Parke and Mr. Justice Creaswell — 
at. Lancaster, Appleby, Carlisle, Newcastle, Durham, York, and 
Liverpool. 

Midlcmd Circuit. — Mr. Baron Alderson and Mr. Justice Coleridge 
— ^at Northampton, Oakham, Lincoln, Nottingham, Derby, Leicester, 
Coventry, and Warwick. 

Soiae Circuit. — Mr. Justice Maule and Mr. Baron Piatt — at 
Hertford, Chelmsford, Maidstone, Lewes, and Guildford. 
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Western (Xrduit.—Mt. Justice IWe add Mt, Jtibtide Oro^et— at 
"Winchester, Devizesr, Dorchester, Exeter, Bodtnin, Bridgwater, dnd 
Bristol city. 

South Wales and Chester Oireuit.* — Mr. Justice Crompton*-^at 
Cardiff, Haverfordwest, Cardigan, Carmarthen, Brecon, Preslei^, 
and Chester. • 

Iforth Wales and Chester dreuit, — Mr. Jnstiee 'Willilims^— at 
Newtown, Dolgelly, Carnaafvcm, Beaumarfe, Buthin^ Mold,, and 
Chester. 

Westminster. — The Eight Hon. Sir John Jervis, Lord Chief Jus- 
tice of the Common Heas, will remain in town, 



AFFOINTMlDirTS, &o. 
The Queen has been pleased to grant the place of one of the Lords 
of Session in Scotland to James Crai:^urd, Esq., her Majesty's Soli- 
citor- G^eneral for Scotland, in the room of the Eight Hon. Andrew 
Eutherfurd, deceased; and the office of her Majesty'^ Solicitor- 
General for Scotland to Thomas Mackenzie, Esq., Advocate, h$ the 
room of James Craufurd, Esq., appointed one of the Lords of Sesdon 
in Scotland. 

Sir John Eomilly, Knt., the Chief Justice of the Court of Common 
Fleas in Lreland ; the Eight Hon. Prancis Blackburne ; the Attomey- 
Q-eneral for Ireland ; Sir Eichard Bethell, Knt. ; Mountifort Long- 
field, Q.O., LL.D., John David Fitzgerald, Esq., Q.C., and Hugh 
M*Calmont Cairns, Esq., Barrister-at-Law, are her Majesty's Com- 
missioners for inquiring into the state of the business of the Court of 
Commissioners for the Sale of Licumbered Estates in Lreland. 

Uvedale, Coibett, jun., Eaq.» Barristei^ftt^Law, has been elec^d 
auditor fiyr the fi&cop^ure aad Mo^tgOBiesy Foor-W Audit Distriets, 
in the room of Mr. fidber, aolicitor, deoeaead* 



CAIiI»0 VO TfiS BAB. 

iKmEE Temple, Not. 17.— The undermentioned getttlfemen; 'were 
this day called to the bai^ hj the Hon. Society of the La&epTem^'i — 
Mountstuart Elrfimstone Gh^ant I>uff, Esq., M.A. ; Hans w illmm 
Sotheby, Esq., B.A. ; Henry Latham, Esq., B.A. ^ Cborl^ Nokh, 
Esq., M.A. ; John Dawson Mayne, Esq. j Thoma& Joeepfe ^Rwr, Esq., 
B.A. ; William Bachelor Coltman, Es q. ; ' George Moubrajr Sutier- 
land, Esq.; Charles James Watkin Williams, Esq. ; Heniy^^foiice 
Arnaud, Esq. :.-... ^. . , ...:, 

Jait. 26.— John William Slegg, Esq.,^.C.L.; Thos. B. Chitty, 
Esq-, B.A. ; Wm, Austin Nichols. Esq. ;, John ^iot,' Ssq.'j IVed. 
K. H. Cock, Esq., M.A. ; Hugh T. Cameron, Esq, ; Robert K. H6rvey, 
Esq., B.A. ; Wm. G-. Saurin, Esq., B.A. 



AmmM rfthe Quarter. 185 

hVSfO&LS^B iHir, Nov. l7.-rAiwan44P Edveard MiUor, Eaq« ; John 
Weetiake, Jbq^s Herbert Coleridge, Esq.; Cbarlaa Fi&rd, lEkiq.; 
James Cottingbam, Esq.; Charles ParRer Butt, Esq.; Leonard 
Stewwt^ Esq. ; Charles Wethered WiUett, Eta. ; Charles John Hill, 
Ea4|« ; James Dnuomond Griffith, Esq. ; Joseph Bobert Konkhouse, 
Esq. ; Graham Hastings, Esq. ; iPrancis Eowden, Esq. ; Charles 
Pli«nmeBP,'E8q. $ Md Joaeph Dacie^ Esq, 

OaAt*s Ihk, Nor. 17. — ^Bobert Baker Jones, Esq. 

Jait. 26. — Morgan A. M'Donnell, Esq., imd Jas. Cooper, Esq. 

MmsLi TsicpLX, Nov. 17. — Miohael M^siwell Philip, E»q., certi- 
ficate of honour; John Dunbar, Esq., B.A. ; Hamilton Charles 
Palmer, Esq., LL.B. , Bichard Greene, Esq., B.A. ; Michael Angelo 
Ghurej, Esq., LL.B. ; and Balph Walters, Esq. 



N]iaaoiiO07. 

DsATH 01* LosD BoBiBTSOir. — The remains of Lord Butherfurd 
were soaroeljr committed to the ^ve -when another yaeancj^ was 
CMued on the bench of the First Divisioii of the Court of Session of 
Scotland, by the sudden death of Lord Bobertson. The learned 
judge had preyiously had one or two fits of an apoplectic character, 
and on Wednesdaj forenoon last he dropped down in his own house, 
Drummond-place, Edinburgh. The melancholy tidings very speedily 
reached the Court of Session, of which only the Second Division was 
sitting, trying a jury case in the recess, and the Lord Justice Clerk 
was so affected as to be unable to proceed with the fease, which was 
accordingly adjourned. The late Patrick Bobertson was called to 
the Scottish bar in 1815, and was for many years a leading^ counsel. 
In 1848, on the raftwement of Lord MeadowbaniE, he was eieyated to 
the bench. Besides possessing hi^h fS^rensio and Judicial talents. 
Lord Bobertson acquired considerable literary celebrity by the au- 
thorship of several volumes of poetry. The death of Lord Bobertson 
adds to the remarkable moctality which has of late years visited the 
Scottish bench. From 1848 to 1850 Lord Bobertson continued junior 
judgje ; aince Jd&ey broke Hbe mnks in January 1850, death has 
carried away nine of the thirteen judges l^en oecup;f ing the bench, 
aoyd three suhseouenUy raised to it. These twelve iudges (one or 
.two of whppa h^ resigned shortly before their death) were Jeffrey, 
Mackenzie, Moncreiff, Lord President Boyle, Fullarton, Medwyn, 
(Xuijiiii]|ghame. Cockbum, Bobertson, Dundrennan, Anderson, and 
Buthenurd, the three last-named havix^g been appointeid subsequent 
to Lord Jeffrey's death. The vacancy caused by the demise of Lord 
Butherfurd will be filled up on the meeting of the whole court on 
Tuesday next, by the elevation of Mr. Craufurd, Solicitor-General of 
Scotland, who will take the title of Lord Ardmillan, and who will be 
succeeded in hk present office by Mr. Thomas Mackenzie, Sheriff of 
Boss and Cromarty. 
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Septemher. -■\ 

23rd. rxjLLEB, H., Esq., late attorney-general of Trinidad. 
227tli. HiKPB, Henrjy Eeq.^. solicitor, aged 45. 

Octaher. 

6th. MusaRiTX, William, Esq., puisne judg)» of tb& Gape of 

Qood Hope. 
19th. Hall, F. J., Eso., barriater-at-law, Brighton. 
21st. AuSTEK, H. E., Esq., barrister-at-law, London, aged 43, 
26th. Ctjitninghamb, John, Esq., judge of the Court of Session, 

Edinburgli. 

November, ' 

6th. MiLKES, 0. G,, Esq., barrister-iat-law, Lincoln, aged 61. 
9th. Jes, Joseph, Esq., barrister*at-law, aged 33. 
14th. Meabs, John, Esq., solicitor, Bagshot, aged 67. 

December, 

15th. Tatloe, John Hulton, Esq, barrister-at-law, aged 27, 
29th. Babbs, Edward, Esq., solicitor, Bimnngham, ^ed 45. 

Janu(vry. 
3rd. Bebrbt, John Alexander, Esq., record and writ clerk. 
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Archbcld — ^The New Practice of the Courts at Westmiiwter, as regulated 
by the 15 & 16 Vict. c. 76, and 17 & 18 Vict. c. 125. By J. F. Archbold, 
;^q., Barrister. Second Edition. '12mo. £1. 16s. cloth. 

Archbold — Supplement to New Practice of the Courts at Westminster. 
By J. F, Archbold, Esq., Barrister. Boyal 12mo, 38, sewed. 

Ohitiy — Rules of Practice and Forms of Proceedings, Michaelmas 
Vacation, 1854. By Ttios. Chitty, Esq., Barrister. Royal 12mo, Is. 
sewed. 

Goodev^-^haJJi we Transfer our Lands by Register ? A Letter to file 
Lord Chancellor. By' J. Goodev«^ Esq., Barrister, ^o. 28. sewed. 

Himphreya — Manual of Civil Law^ for the use of Schools ; consisting of 
an Epitome in Englisli of the Institutes of Justinian. By E. R. Humphreys, 
fscp. 8vo. 3s. 6d. cloth. 

Jcmes — ^The Judgment of the Lord Chancellor considered, in the suit of 
Fleming v. Self ; with full Report of the Case. By J. H. James, Esq., 
Barrister. 12mo. 28. sewed. 



List of New Publications. 187 

Jarman — The New Practice of the Hl^ Court of Chancery. By Henry 
Jarman, Solicitoir's Clerk. Second Edition, 12mo. 188. cloUu 

jiTtfrr— Rules of Practice and Forms of PtoceedingBi Michaelmas Yaca- 
tiooy 1854. Being a Supplement to the Common Law Procedure Act, 



1854. By R. M. ELerr, Ksq., Banister. 12mo. 6d. sewed. 

Za^'^-frhe Merchant Shipping Act, 18549 methodioaUy arranged. By 
J. Leesy Merchant's Clerk. 12mo. 28. 6d. sewed. 

Xm— Manual of the Mercantile Law of Great Britain and Ireland. By 
L. Levi. Svo. 128. cloth. 

May—K Practical Treatise on the Law, Privileges, Proceedings, and 
Usc^e of Parliament. By T. Erskine May, Esq., Barrister. Third 
Edition. Revised and Enlarged. Svo. 258. cfoth. 

Ni6hotU — ^A History of the English Poor-Laws, in connection with the 
Legislature. By Sir G. Nicholls, Bart. 2 vols. Svo. 288. cloth. 

Pateraon — The Practical Statutes of the Session, 1854, arranged with 
Notes and Index. By W. Paterson, Esq., Barrister. 12mo. 10s. 6d. 
cloth. 

Seymour — ^The Merchant Shipping Act, 1854; with an Introduction, 
Summary, Notes, Index, and an Appendix, containing the Merchant Ship- 
ping Acts Repeal Act, 1854. By W. D. Seymour, Esq., Barrister. 12mo. 
Ts. 6d. cloth. 

*S%ee— -The Merchant Shipping Act, 1854. Intended as a Supplement to 
the Ninth Edition of Ahhott on Shipping. By W. Shee, Serjeant-at-Law. 
Royal Svo. 5s. cloth. 

Shelfordr—Tht Bankrupt Law Consolidation Act, 1849. With Notes 
and Index. By L. Shelford, Esq., Barrister. The Second Edition. 12mo. 
20s. cloth. 

Smith-^A Compendium of Mfl«cantile Law. By J. W. Smith, Esq., 
Barrister. Fifth Edition. By G. M. Dowdeswell, Esq., Barrister. Royal 
Svo. £1. 168. cloth. 

lemons — ^The Merchant Shipping Act. 1854. With Observations and 
Index. Forming the Sixth Edition of the Law Relating to Merchant 
Seamen. By E. W. Symons, Thames Police Oifice. 12mo. 6s. cloth. 

Taylor— MedicaX Jurisprudesace. By A. S. Taylor, M.D* Fifth Edition, 
fscp. Svo. 12s. 6d. cloth. 



fiompion-^Uhe Common Law Procedure Act, 1854. By J. Th^anpson, 
Esq., barrister. 12mo. 6s. cloth. 

.Imafid , 

arren, Esq., IXC.L., Q^C. 2 vols. 



.^^ofveit-^MiseellanieB, Critioal, Imamnatiye, and Juridioal, oontrilyiited 
to "Blackwood's Magazine." By S. Warren "" ^ ^ ^ , 



post Svo. 24s. cloth 
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NOTE to an article in this Number on Lord Brougham* s BUI 
of Exchange BUI. 

It has been suggested that the costs of obtaining judgment 
on a bill of exchange or promissory note under Lord Brougham's 
Bills of Exchange Bill^ woidd exceed the expense of a judgment 
in an undefended action in our superior courts. In answer to 
this^ we are enabled to give the following estimate^ and the 
contrast between the two is certainly very remarkable. 

Cost incurred in obtaining judgment on a BiU of Exchange 
in Scotland : — 

Protest and stamp ••• £0 5 

Solicitor's fee for obtaining judgment ••• 8 4 
Registrar's fee for registration and judg- 
ment ••• ••• ••• ••• ••• 6 



£0 14 4 



Expense of obtaining a judgment by de- 
fault in an action in the superior 
courts of England £4 

The attorney's costs on the mere service of a writ in England 
is £2 2s.^ which is within one shilling of three times the cost of 
obtaining a judgment under Lord Brougham's Bill. 

In Scotland^ the holSer of a bill of exchange has the election 
of proceeding either by action or by summary diligence^ but 
the expense of proceeding by action being more than four times 
the cost of proceeding by summary diligence^ not to speak of 
the delay^ an action is never resorted to in practice. 
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QUARTERLY REVIEW OF JURISPRUDENCE. 

No. OVII. 



Art. I.— on ACCOUNTS IN THE ADMIRALTY. 



IT \&y we suppose^ generally understood that the Court of 
Admiralty^ as a Court of Equity^ tates accounts between 
litigant parties. But we do not think that it is equally under- 
stood^ in what manner the accounts are taken by that Court ; 
what are the rules which guide^ and the restrictions which limit 
it in the exercise of this part of its jurisdiction. 

In a former paper we stated in brief that the Admiralty took 
the accounts of its suitors through the agency of certain minis- 
ters of its own ; we now propose to prosecute the subject more 
in detail^ by defining the peculiarities of those rules and limita- 
tions which are applied to it. 

The Admiralty^ as we observed on the former occasion^ takes 
accounts^ when called upon to do so^ in actions for wages^ damage, 
bottomry, and salvage ; and also in all cases where demurrage 
forms an element in the decree. It is almost unnecessary to 
add that before these accounts are directed to be taken> the 
eause of action must have been adjudicated upon and distinctly 
decided, for the Court in all cases disposes of the questions of 
law and fact upon which the action is based, ascertaining in 
limine whether wages have been earned ; whether the fault of a 
collision can be rightly imputed to the defendant ; or whether 
a bottomry bond is valid in its execution and its objects. 
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192 On Aiieisant9^'in4Ji^A4mit€Llt^. 

Haviivg doae'tht8y^4ibd|det€ittQiBfidjim fidviai oiiih^ipliHoii^ 
the Court to a tbie^ v6gaB48 xhaBi^)p6rik)aitiUjiF)ab iiiriio»lct^(|Hid 
frferd-idl aucoeedmg^nntcQmdigiai^iqQ^ftinfldkioit^ 
ihdr inderpoicleafjt c^aderatiovi Mfad dec&i6lv^8^ti3B9Qi[tdbi1iBXHnHl 
temion aad<fcorrBctk»^>if Htfbdsswfjr. ui* ofiimuj^o m 3jai5doi3m 

Thede leniniibterB' sueHie Die^iflld'ar aMotifdJblEekil'taMqpbaasU 
who are lOEbociati^ ^Hh ibraL <'i9iie{i|>oedibifi^ 
tototion, atiiet ftinn tdiajfiiBdamBMalpriilfc df isdnimtejr j^io^ 
eeedings^' whioh^ as we 'banreii9tliBUited> donfiaesidiQ ^buMitoitlue 
determinajtioia cmljr irfTiillBTbroiMd'fiQCstioit^i wkiitlicvithe^^iniiiiff 
is entitled tff,«'judgm8db'orjii£iifr/^'-T«9^ 

involres an order •tOLthew miiiktf^mrfcaasoeclainidie kammi-^^ 
his debt or dami^by ftii.*euaQi|mtHafli^«f tile <u»6iuto> arid 
ToacHem whieh support oit. . .^Ins^caidec^ia^ctidisqcdl^ijci^j^ 
referring the aocountsi . (EheeleiaaaoiiiitSiiBiiil taacherA'De^dtotUb 
be filed in the 8mt:b6f(Dre;tlie deovee littt bedm oblaioedi?, wAess 
they hate a beanng upan. theionaKba isir.tiiBi.cpimllionuiimBii' 
Accordingly ^lejr are neper^ed m'anriaittioBlbnda^ag^ benan^e 
they can under no aspect attnst tiutf iipiMkipik^Qf rth) eiQpdbttilgMif 
the defendant ; nor mt ijkejrex^rexhahilediflprttBGaiitiiii. fetmigti^ 
as the quAfUwn^xm&i^i»^AviamApB^ 
tion from the qne*ti»n rRdie%sr tdaay JaaTe^J9eett;ieMMBd,iifeaUd£iJ 

But in ^hMaxsaiy ihe Mf»tiiAHiisoip«diinttoa£90^ tteidtofa^e 

qnestton i48«tfi a»4'^>>>B^i^^^ 

According; '4iier^xe, iiiB^i there nD^Atejooafnilah^ c&'lidiigir^zrf^ 

other; SO' mil theaococMBStai beJansnghi; in;i>7:tiii^^^iitiildfi^oSitiMq^ 

will be reaenred -by himiiintil Jie^>ha»:nirtaiKi^^ iftSiiMsm . r*:)/ 

The Ooartiai|terT<refeBn ttiha<fuaabtinte iliiL:^i»ra^^etear^!ibD 

mi^ sj^msM^ii^iBec^ aipiaetiBalaor> Uttm ahdl iie 

^eluded; ovrdiici thft iMWBgia^nt(ofi-tiitt<plaMttifffi disi&Dahattte 
nfade «^n teaH^b pimei^plBa^diQliatedi^ iMif. j^di 

When 'tto^eeotrntKandirv^obAfaieraj^Taaa^ odsLQi^itMoemwTTtini^ 
by uffida^it^ bw^^^hmk ^fed .»bgr^tfae^)pfaDBtp^ > ibdsirppKh i^ilbe 

VTfcaCgi?ii.i«j)j^ftced.ia tjiie.aame position, if tL^. decree T^.q t^l^n.by 
c<Misen£, TW^jjoujit ductp il^e plam£iJf is e^uAUy vAgu€, and is^ therefore, 
similarly determinable:' . . .. . . 



JMnidUqii^il»h» iBt'tbb entidflAitoi&pfcdkxuiutfj {Muaid and 
impetstamiaf tkemj/lD^kidgeiMdi ^^oMfrr wifaa amy be able to 
l i Ac «u fe iatiiedtiotiDmiirfitbe}ainoqrt by Mt-off or 

aiBtafll7idi>{na(i£|ifcaiidi>itab ttiie qnorabofof die^&egicbrar and 
merchants to examine the gkn^iffi'ia dana/and. by «fae aid of 
ilieaeqpM»fiGuft(d]ap«oOfcf^tD.ihid:iAaii total op what, balance is 
AadJtGBMti^corTwbaUMei^mgTiBtim ia^oaring at attn Tho nogistrar 
an| ipriwtniitt^ 1£ t toiqa a« liu n/;be. doarof mMCcsntito dtffiority 
adUoddieai^;)iflire^aulaallyr>sMnuladv«c(t^oidgr by ^e- parliaa 
iblnid^vei^biitilddorby^mefopitiie'tand'i^ on 

thO'vikeBvickBiaBdoAeoflier^ wboBeiaUOsd infimaatioii and ex^ 
^MBOoad odib]oaat»>ara)fraeb)r'«ommaiBdatad fet the benefit of 
Uia mi w ec aul tit'ddas SMB^iappeanthot edanad erer attend^ or 
Miiil»otfafipipcdaiilus6r8e9ti»s>i:«^0nld betti£ any utility be£>re a 
SosbdaiiDaaMtalwcl krtliietiiiaiiiiartiB Which:this k;^ 
«^Mi dl'aoeid^ Ahattmif 'wo^ie^haiatioiis whidb: mereaatiU 
jktan^naudbvd'oniUiete eecttnona^lharo'beon pvonoimoed by the 
ieamad JK^dgetOfiAv^Admiaaltgr toibe^wf-'^ the i^bmo^ nIaUty to 
toicaiMaqiha tibtlMf <paiiicph^ ^^'^n-tfaei^aitibottgh, as 

i»(^Knted,itte<iDvtpiMtfteses^ to keep to itsall the detenaiiiation 
^ft^iiaaautarof^iietifinuhi ieadi/one> /itelndiDgiidso all the lav of 
thelleiM>aiBiik^itat'39df€rr:t() iiiier Tagislhnr land merchants those 
ikeidentdil ^ndrtiioBs.onIyyidikdi being of a mercantile imd oom- 
aftet«iai^i|iKl|anutbay:an ipoedhariy^'i^^ to 

fdtnfouiiieoiarake ftii%mant iiqKm^'Mdidatermine wl^^ certain 
ftal;kauQ^dnu^)dtfe7ittL« menaostik acauiejfittr and reasonable; 
yet, inaMraak iMitliauMMtaitinr^ctoiiaiAen^ theaa qnastioigis are 
^t6w«dspiia(£ii»rd^att s^^itiie :pa3ai^4tf'.iwt?niBrriy^radjioi»g or 
ttkKtertftia|f^rbf4prtifi3rho% r^§eelaBg^^aHd«xaWiiig soehrit^na 
:sft IQi^ aaay cukaBtez^qiE ti^exBrcite.ef^ABSt.'iitdglamt^to^ be 
tKktittSaoosbio tfaenediqfiaitttrejof/dieipfaisBtifffs ciiifar; i%»<kf9 
that iiteilnib^bcitwaeii'tlie/deittraBA^^ :al«im Ave 

i^fl^^^mitaiiiabie 0r> aamnM^^ eaimot 

^#aj^ bcr^pBnerrdd^lottdttcaiiseqdeiidy'tfaeJt.e^pst^ en^ mei^ 

1 ' SF Cr^^® Seymour, 1 Spinks, 68, 70. 
Y,?i^(|(liate beenlnfbtined thae dh a'late'pccasicm (fa the Elto Comish) 
6dMffiibtrlttW^e<ih«i8ei^«relteaM at the reference by the permission of the 
Judge of the Admiralty. 
' Sir George Seymour, 1 Spinks, 70, * JaneTilet^, 2^1agg, p. 93. 



104 £jMviffiioM»^^4A«^uMi^ 

part of the Courts for the latter seldom^dDdiJiiidm Asm fikeUk. 
liws C!0<^aft'lmj(lbrMAv\atatd 'S^ hmSsj^ kwdagite^ its 

mianaterltithtfitalifc of>Jdit]^ in fmdb:'{)cicfiacling^)tii0/de*»b>(Hadl 
{Kililibr (MiavtaieaiMt' m 'no^ioobt eimsoilitaAil»|r inch: et wmmsoE 
prdSB^Ugjiv^Uarnlag t9»«de thtam genetnt iQh»rfAti(tofl^aro will 
ehd6a(9oqn> toitk'esteach of <^eiiU;tioBs<ui)ideteil;m'i j/ini biuow 

pute Atheiiavbnmtaof the' ehiu^'tke^Bogis^rar /calotte tekeiiitii^ 
lecxiiliit;)^' /Tkiit «oc<Mi&t vk oft ieouj»0( tosie off tSie ^sknpkat juid 
eafluest »HiiMei& . Iti ja.meirij'to-aiseerAaiiiijarirJdieiltagthkCf the 
mta^^6eB?«icft<and hs^^rating. in A^ aortiidas^tHlh^ gross etontigB 
under his contract^ and to deduct therefrom all advaneoB,xndte 
l;ikrlttsi^lf iii.fiathi; ftlopfti or tehtkcepi^ asd ^o hisr viljei Tim a 
monthly note^ and then t^draw the baltmee. .-<i r..* 

4:.Th9beri<lsii6a inrsuoh 'C^^tM^ i»}(0btdoMtin4 i]ii$i»it»$vfiritH>H 
for the ship's articles and the seaman's receipts are alLiil|i^7W& 

'. Auiif^aiD^t^fieciatiftattevof Aoo^ 

M inch m aiefticjm, @te :m^ir(^su&«B'1f411 %e - a^sdekuled^ n^ltt^^^be 
:i^gfctrarX' ■.':,..,' . . ' .. ./' ,. ' . ,// "'\/";.^"'' '7''"." 
^iLAJ&^7yfiaifa.s^0)4;h(^.found^tM^ vw^l^d: for ^^^^usm^m^ 
some important' R^-^uift^r^fdeace ou' tAiiU'^Mihjecti) o .• <i i^ i// . 
.;^£yMb€^3^ ieilt»c»»e'i»f. tba r^'ite S-Ytkil^tf^^'U? ^iacl^4ifrx^n- 
«^d»to!|lild:»illfiild:l^9;i^^ 4a mer9baBt«,«^ai9»<p(^f^ 

Sotjkmgsli^^fegj^T QS9m»^v^,H i{«Nlheiifust9d/' That. aUt the 

j^ainstr^ iit^tiEvrf/h^si^^ rwi^chrl^^^h^ 1^^^ Ji^rm^h^w, 
ttatilto^ eU«lipn^h^L>l)S|iee, Wloo^ Uk imy^^seiuaanTi^^jci^^ieri 
Diptvbemg %,i]|ia«ter wMii»««^j m resupeoiio th/d.x»co9,erj of his 
wages^ shall^ in the case of the bankruptcy or insolyency of the 
owi;er of the ^hip^also belong or be extended toipast^ of ships 
or iD^isiieri ni9uriiM^i:B m respect to there^yery of :^f^es .iugi .to 
ttem frorii ffife^ bwn^r 6f any ship belonging to fttty of hier 

» Lady Campbell, 2 Hagg. 14, 15. 
» Jack Park, 4 C. Rok 314. 



Mi^estjAiflaigeeta/' njQQIiBte mrdft^MemfidieMf' enongli of oom^ 
(ri fl fe tic^ tJ BHi fit the<oalttet^ jhMlr:aiiGBDefiil< consideimlioii 4>f iheniy 
whenotheiixiaahf of KOOttbeisdiDg ■atai'tMhw^ccimencBdi toggetted 

"jilnrtbaffiistpibcey it ^hiid to.be doeidedtatoie banknipt<7 asd 

■■wililiii^mgft CDntmflsled bj the jtaltuta It wm deterndned 

Aa^'Afais Belated toi tbe fenan wbo was the owner of the ship at 

tiw tme^ofiitker-imgiiiid cQQ^raet^.aiui>agaiiiat whom the master 

would have had: aa^ adioiii if hO' (the owner) had oontuiiied^ 

wlFenk KiThb wn dittoalty tiie firrt. The next anrae upon the 

fMHDify/o0who"waa. ft competent. defendant to soeh an action. 

The aangnaes'of' the bankfupt or. inaolvent owner were clearly 

aoi hat mta a mortgageeiofthe Teasel^ entitled to come in and 

defend i <^Dr« Lmhington held that he waa to be admitted a 

party,-*- 

^Wi^^ir i^gard to afiy Act of PsHiament at all, upon the 
universal pnncij^e beeaiuie hia jait^reft ia at atake."' 

*ji«Alld')& afi»lher ease^of the same land, the same judge ob* 

*^ And no doubt the mortgagee is foUj entitled to come before the 
0MH^'ariid^tok4O'p«pteetxhi«4iwn intereatsy and it would be an act of 
i^MsfM^ t^;aU0W..ai. claim ,%§Bmt a moirtgagee which could not be 
substantiated against the owner, as owner of the ship ; that is to saj, 
I must take the account with regard to a mortgagee in exactly the 
ioaHe siiAnfi^^ I mui^ have taken it^ provided I could hare had the 
owner before me to pspt^ bia omi inteiteat in the ship-" 

When these prcliminarieiT had been settled a more intrinsic 
ob}ectbnr emerged. The Act of Parlkment had analogized the 
cl^x^ of a master to that of a seaman. But the elaim of a 
MsiuttiAtiL iir made fbv a deteri^ainate total, £rom which an equally 
d^iiAinafe deduction has to be made by way of set-oflF, or 
itotit^tef.claini, ad we haVe befitfe eaplained; and such an 
account is easily tj&en, for it requires not the aid of an 

.,,,V.B^pi:a4e,^JN[ote«^f Cases^iea. , . , . ^ . 

' As a plaintiff the mortgagee has no persona stancS in the Admiralty, as 
he 18 not a maritime creditor, nor an owner (HigWanders, 2 W. Robw p.llO), 
hat hiB mortgfige will clearly give him stlf&ci^I)t interest to defend any 
action hrought against the ship which is his security, provided the owner 
will not himself defend an action. 

3 Repulse, 6 Notes of Cas«, 35A. * Julindur, 1 Spinks, 75. 



196 Q9iyAwMnt9^^iMe\AdmbNM^ 

JtUt 9uchiMtHhoff^ia9ilbhoeie dfiia»aQiximBti6ieldom loieeupr in/theidaile 
o£«ii»a9te)v ifkHtl tfitbey ^lixsmKBttho^i^mHOb snndl^taniiiiflamlai 
tb0 amonut of i hist«altoy^iA an}( (material ^clegxsb •'^.iaiA\i& tihib 
Qou^jrl^ofc («. fiiiKfrt)ei?^.s ftccotuMnrin otbitttmannarjJit ^taROds'^ 

^Q^B^biMeA fer. .uBut tiuBiiPiDiddlMii ixiefMkaUefinnimofllBvcfaMies;^ 

aeQonnt«tbeftw€im>2i(Oiiistenfaaidf^i6.'o^ 
at:y%mwiGOri«(ith)tbei#ieed iaiiQu«ittofim^te.tnftge8fvB joi;rocKn£«ii 

1^ hi|i.^^i09R iHMlarJiiis «mtniet; and ftbas isacrificb tfae-iBtv^ilS 
of ttae«^sipj^ ofi^the owoeTiiOr (tfitii^ymortyiBiro a&tliDlsvnell. 
If it did so^ it would confess its inability tdftdeali^outipprftcft^ 
jiistiQe ioL tbe caae. TMa^xmfimioni.tbeiCdtM^^iw^^iiLlbt^iDliii^ 
tQ. iQf^li^. Acmndit^^hiiib thei iiqh^fff^ Brt' LmUn^tKriMoid^i 

^'•lam yetto feam'that ih' a stiffly tb^'Wastef^'to^oiSW^I' 
¥PSlgeBMi^^^0ll<9^:lciA^««osFe^(lbem)if ^eiiminlM«aailO}l^i(l««ii^ 
ou Qth^ .ac<?qai^t^. Jf ^.%?i ,^^(}»,yi^d ii|pre n^o^t^^^ll^Jii^tkM? 
accounted for, or if there is a balance due irora hina; of mon^vig-i 
cehed fftid dibbuwea bii 'a<^coiint of the o^hiers, tWs Cotlrt 'is ncfver fe 
be put in the situation to do an act df f^'«Mf»ifki,fd4dcet'Mi8e*f/ 
^ve him the ^^ole amount of his wages^ enabling .^him .to* pi^ -^bat 
into hi^ pocket and set the owners ai defiance in y^pect Jk) <v?itfi*fe^ 
due from him 09 a settlement of accpunts. • l7iJer^fpri&^vw]b,^Yjfi^ 
determination I may come to in this case^ it is competenfe to Q^t9j(% 
Shuttlewortti (^Ae mortgagee) to appear in Covirt and. ii|L|^e , ^;pgr^ 
claims which, he may have .^aiDtst the ppster, ,»Jid „^^\J^y%(^9W^ 
claims iiivestigated before the jR^gistrar and mercl)aEd;s,.fijig^ 
will be paid out tbat shall not be fairly due. on!, ^f^^^twe|pfg!^ 
a<5Counts>* ' ' • \ • / \ ' ^ - a^ 'i':;\^\„^^ .,^^;, 

J Under the atitt*)rity^ of tbi^ dedsitm, eVeii;;if^15p^ ^f^r^ 
confiti§ bis diaim lb the wages diife iindqr lii§ 'cQntr|c^^^ 
to the defendant to ^o ii^i^g tbiB genesral.iBc»i«teBy.t»ms%daaEis: 
of the voyage ; and it is equally open to the master, being 
a#»e ' of the defendant's intentionji "t9 'IJort^Sfal'^"^^^ 
himself, to start witb Jhe genei;*! aooountaji n.4aidi.'Se ia 0»r»; 
titled to debit his owners (or rather 1;hfe ddfertd^W^ 
with bis wages buit also witb bis commi>^ian4&s a^Sl ,{Hr4mi€ge9|vt 

. » 4 Notes, 169. '■^'"^' •^^^•''- '• ' 



aotd^tjdlo^ajta^at (Biid'^dttuietsi which) ^ IMI# 

eiBhi9rfown'pockefarohl'4Aifiir'«oe(mrit^ in^l^^ of ^hU 

iut^u&hmisikaBi'^ (Thiriktto^' was done imtlie 'B»pubi,^'^hete^ 
tijj^ diabtfi^s cdaiBLlwiA met by a set-off of liahilities ix> thier 
iefeh&K^ i(th&iimactgfl^ee)' under 'an assMed 'tnolftgtige^ m 
ieqp^(ttBiif/irfaieh itjnrns-alld^ed that thd* plaidtiff had agreed 
teeadxraiu3einiane^i>;ftBN| to bebi a relative share of the lomea 
iptUudbimi^ElBarM^bht W thevvoyage. • > * S^i' Litthingtoii dif eetddl 
Aftf Ae^ifll;cavtafaiiin^haiitB)tai iake'intcHheif oraftiderfettioti'thia 
transaction as'-a aet-off oil the part of the defenditot/ and all 
aasBOBitaiitod/ijaiitia ]MS(//and O0fUlrawe»e ttlke^i>n}tSlhkft tAdie. 
ftibivhereda diffenot'^iMiarief'Of deftnee hite 'b«iettf adof^tfed tte 
AdnsaltgKiiia >9aiietioned bnd diiected a dlffereiit mode of 
sMingf the aecoimt: ' * > . - 

riafaiiiiieTiIbcaHmdAftbleobjeotioiv taken by the defbiidMt to 
thei^maaker^ cfaiiii v^j tfaathe hiMlehai^ed thereih a mm of 
4^ {i£ir,,i:p9nth for '' Pi^b^a vtcr^aj' wbicji it Vfd^ Qpnt^nd^ was 
Hm«i/^iit^*AiBwM^.{r^ and eoneqnentlip oottld not he' 

Mdd^C^^^^uiiM^i 'Dt*. Ltishin^6h accedfed to the objection, 
bn\^H^de4..'tfie^^eemc^^^ wd allowed the master to sue fo^: 
tWjMSges*, .He further aaid*—- 

'^?*ljAWl)(yuiiB to assent to Wie o1)jection raised by ti'r. AdSams'to 
tSSff^TOffl, •ftriJ'.'afr'ecli'th'at it be reformed by striking out so mucb as 
rH&i^itii^e cHdm of 61. per month. £ut if so, I must hoh at the, 
alM^te i^d si^ iii;hai are the deductions on the other side, and th^^ 
d9iMtirihtit t^f^ are deductions in favour of the oivrier against the 
^^^Ms^diclf^he masibr, anil 1 must ri^e leave to tide master to amend bis 
iE»ffl^tf€f;toi**0' 'strike out of it what be sees fit ; for t cannot confine 
J^ iS£^ to idaffes onlt/, denying him a/ny customary right, and at the 
same time allow the owner to come in and claim, if any claim sJiould 
^^jW^ ^^*^ ^'^tqfi^ agm^ ^e wqge9j, tbi^u^ffOiilfi be U3pju»t> it 
wbuiQ be taking the account on one side only] The principle is this ; , 
if *ffitf 'owners say thfe master has lio claim wr wages, they are bound 
teciwiag';tto:)qHaiitiMi with flH its kKHdeitte btfc^ the OoUil;, a&d Z 

^^'uNote?, of C^&..166; and 5 Notes of Ca9es^^4av In the T^cumaeh,, 
r. tiU^hington referred to this decision in the following terms (6 Notes^ 
66A);:Ha« Im the»'Eepulse I ^ntet^d i^to sc^e most dift cult cbnsidetatioYis M 
to^.ff^o]:^age-^eedan4 9ther point^s ; for if I ^aye/the «iwner(1)> Miv Shut^ 
tileworth, the righi to sue, 1 was hound to give an opportunity to the master to 
sh4n0Mu'lu^h€^mher'€laims'J* 
' itepidse, 6 Notes of Cases, 362. 
» 6 Notes, 660. < Ibid. 663. 



198 On Accounts in the Admiralty, 

will not allow the owners to ia,j there are demands to be made 
against the demands of the master for his wages, whilst I caQ take^ 
no cognizance of anj other claim bj him." 

The schedule was altered agreeably to the suggestion of the 
Court^ leaving the master's balance much the same as before. 
Upon objection being taken to this, the Court observed^ — 

" I agree with Dr. Bayford that if it had been deemed right by 
counsel he would have been at perfect liberty to strike out the whole 
of the deductions, and leave nothing in it but the claim for vrages. 
That would have placed the other party in tuis difficulty: they 
must have come and stated the whole of the deductions they claim, 
and they must of necessity for the purpose of the account being 
taken at all have either disputed the original contract, which would 
then have been decided on, or they must have admitted its validity. 
Then upon this principle it appears to me that 1 have no right to 
interfere with the deductions made, if they have been made upon the 
principle of accommodating the demand to what is deemed by the 
master the real justice of the case ; and if he is exposed in drawing 
this schedule, as I think he is, to the difficulties stated, it would be 
extreme injustice on my part to restore to this schedule as charges 
against him certain sums ; while on the other hand, I had already 
struck out his counterdemand, which must stand on the same footing 
as to the admission of the libel, viz., upon a consideration of the 
whole case on what is due on the one side and the other." 

In regard to the specific nature of the accounts which the 
Court will take, it is de rigueur that they be limited only to those 
transactions which concern the ship. First in position of such 
accounts are those which exist between the master and his late 
owner, in respect of the voyage last undertaken and completed 
by the former ; and a mortgagee is entitled, as we have seen, to 
have such accounts taken by the Court for the protection of his 
interest in the ship, now that the law has given the master a 
Ken upon that res, 

A balance due on account of a former voyage of the same 
master in the same ship may be claimed in these accounts, 
^^ because" (said Dr. Lnshington) " he would be perfectly 
entitled to sue (i. e, the same ship) for wages on a fomxer 
voyage."^ Sut in addition to accounts between the master and 
his late owner, the Court wiU take direct accounts between the 
mortgagee and the master, if there be such arising out of trans- 
actions between them affecting the ship itself. 

» 6 Notes, 665. 2 Julindur, 1 Spinks, 7». 



On Ace&imtn in the AdmiraUg. 19& 

Of tills nature was the mortgagee's claim in the Repulse^ fas 
a set-off on the gnwrnd of the master's agreement to besr his 
proportionate share of the profit and loss o^ the voyage. 

And in the same case a sum of 2^00M. was also allowed as a 
set-off on the part of the mcnrtgagee^ as being advanced by the 
latter for the provisioning of the ship^ in accordance with the 
terms of the mortgage.* 

Should the mortgagee make payments^ vice the owner, such 
as of montUy money to the master's wife, and insurances on his 
behalf, these payments will be allowed as sets-off against the 
master's wages.^ 

But it is not competent to the master to set-off a private debt 
from the owner to him as against the mortgage. In the 
Jtdindur, the master, as a counter claim to the mortgagee's set- 
off, claimed that a sum of 500/. due on note of hand of the 
owner to him, should be taken into account, but the Court 
rejected the claim, and observed,' — 

'^ The first difficulty whieh you have to overcome is this, is the 
500Z. to be taken into consideration at all p It is a private debt 
between the parties I cannot take private engage- 
ments into account If Mr. Bum advalic^ 500Z. to 

him (the owner) irrelevantly of the ship or the duty of the master, 
I cannot take cognizance of it ; they are two separate accounts. 
.... 7he authority of the Court is to decree the wages. The 
Court decrees wages subject to the account, not of the general debts 
of the parties or private debts, but the transactipns in relation to th^ 
ship itself, and the performance of his duty as master. . . . . 
The question is whether it related to the ship or the voyage P If it 
4Md not relate to the ship or the vovaee I should have nothing to do 
with it." F /»S 6 

When the Court had thus decided upon the nature and limits 
of the accounts to be taken, and the latter had been tak^i, and 
the balance had been stated, forther questicms arose, for ther^ 
might be a larger sum due to the master than the amount of his 

» «Nafc«8 of Cases, 362. . ^ ^ 

' Jnlindur. These allowances aie not mentioned by Dr. Spinks in his 

report ; but we follow the shorthand-writer's report of Dr. Lushington'S 

judgment. 
' This part of Dr. Lushington's judgment is not reported by Dr. Spinks, 

and we quote the shorthand-writers report 
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P)0 On,4v<^(mf.^m tk^^^dmrnVy' 

to his owner or to the defendant. : jji/tjija ••>if»i>!r/o siIj 

In the first event the equity of the Court was estopped by the 

statute, which gave it jurisdiction limited to wages only. 
On this point Dr. Lushington observed, in the Julindur,^ — 

" The Coart is placed under difficult circumstances, because tlie 
Court has no jurisdiction under the Act to give the master one 

to the owner ^4 -C^urfcbri 4o '4itHkte iti tli^yas^.^ ' ^ ^ 



In the second case, no difficulty, of course, can exist, and the 
Court .will enfoifc© tlae paymenti of the* Icasfer mnti]^ " > * i W^l^ 

In the remaining, ciam theC^urt Qtnkot' protect/ tfaelownar^s 
estlate, or thfe defendant, fuj-fch^l* thai by ilisiiiisslflgffiaie^'«ttitj 
and coBdemnittg thesplaihiiff in th^ dostil*- 'f •' ^^^> ^^ i/rnt )l([rn<)'. 

The princijfleg tb be deduc^d^fiwn these 4^ision«i^/'thftt 
the g^eral ac^oonts of idtsvshi^ j^allbei^ial^' df-th^'de^dmt 
reqidresit; that if'a:bidii^e,^($» ii/]|(tfilfcJmentj''of^ 
be due to the plaintiff, he diidl> hiit^^dt/q^v4A^i4b»ftab8llfi^ 
h6 nomoretha)i\ dqual>Jtof'tHe flilifotiiit 'of ^M^Wrig^tind^*^^ 
contract^made between hiqi ^asad htt dWnfei<J' tha* ilf^^elMilaice 
be-more than: thekhaster'S^ wages, W shaHJnot^ haVfe'St, ^i 
oiily/4}he amount olthis WJagfefpthat-iif 4W6.ccojWLtf^4drArio«A^^^^ 
be utofBArourable-tOithb ^iiatiff] *Me' Gdurli c^hAn^^m&iic^^^ 
hBhmce a^n^t him; B3B^y finMly^, isY^t-tk^^oik^d^^ci^tk^ Omei 
in'taking the aeeonnts in tMs form is fiiol to 'benefit 4be ^asbH 
but to protect ihe creditors oi? hi» owner; omthemoirtgagfeof 
the vessel, agaioBt an unjust demand on his -parti 

INbtwithstaading the p^icubf statMei' Under which ^e 
decisions df Dr. Lushington were givwi,-ifr nqw5?epeffledi <^ 
have not hesitated to extract from tljieip the prii^ciples yjwp'^ 
that judge considered to be applicable .totW quewQliai'^ 
m^ister's accoiints; for ah exanrination of the i91st 'sectioit'of 
the Merchant. Shipping Apt, 1854, will sfow ihat these '^ecmm 

» t Spinks,"75." ' •' ■ ■ '•■'• '" ' ■ ■'■•'■ ■"■ '"••'■•'"^"■'■■' 
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a^ kbt^ri^^ ^ fiMii, Mt iHli' mnitm pdrfflaKeiift 'aiAhdrities^ 
e^tinK^ a]^pl4lkbfe to dl'^iiertSbttdito a^ section of 

the existing statute.^ ' -' ' 



.*i ^^==rT=^rt^ 



Art. U.— PJjEABINGS AT COMMON LAW. MUST . 
THEY BE QOQD IN SUBSTANCE? - . 

THE benefit conferred on the community by thd Commdii 
Imtr Procedme Act, 1652> ^consisted in the very erteniiive 
ilttprovements it^ected, in the practice of the Courts. The 
completeness of the scheme presented foif this ptirpose^ with the 
kubfwleolge, sbiHty^ and foresight^ manifested in its various piro- 
l^ionSj has entitled the learned Conmion Law Commissioners 
to the thaoiks of aU; and vemaLos to thelm> if there were no others 
a>fmr.^nd:diirM)i(te monutnant of &ikie. 

olWithiVega^, howeyery to the alteration oi pleading , and i}sA 
ii^^^^t ptm^ng^il^^if^i belbi^ the parsing of tibafc Act^ weirea 
ytit ,f)if thel Gommon Law af Englsfidj the ioaae eftands enH 
diffc^en* if»tji»g>. yfUSk Ihe exception of the very arematrkable 
&l!iniSi>iTfl sehednle Bj to ) which i^e ilhalL' presen% ; advdrt^ nd 
^)9(^d6gr^.'Qifjsi^t;il^3^uim)}yed in libe change that took plajsei 
^^fiAmidi.^yX9mxiiX0fdt^^ Commissioners, on thb 

he^i:Jiri^d»otit3arvied out^ and ii^ would seem; that they were of 
necessity abandonefl/ /The lagibrtioit that had been r^isedy and 
ftjiidifonHy mdinteiped^ against ^^ special .plt3adi«igV--r*f«p sdme 
t«iaelb^irfr;tihe7p»s^jig;of;tbe Act, i858r^was of soextraoidinflariF 

^ * By fibe IGisi section of that Act it ia enacted that " Every roaster of a 
iKip<'%Mlfv^yofat 'as the'^iase ix^i-mits^ hare the same lights. Hens, aiid 
^^^l^^^r fhp(rf cdk^lBr^^^f hiid wagfis, wbioh hy this Act^ or^ by auy lafW 

qa^rster, has for tlvp recoiyery,gf hia 
any Court of Admiralty or Vice-' 

ster to wages, any right of set-off or 
counter-claim is set up, it shall be lawful -fojc sud^ Court to enter into and 
adjudicate upon all questions^ and to ^settle all accounts then arising or 
outstanding and unsettled between tlie parties to the proceeding, and to 



or cuatoii^, anv seamap, not being a jga^rster, has for tlvp reco^yery, gf hia 
^i)^€J&, dridlf in iiny -pyoceedirtg in any Court of Admiralty or Vice-' 
Admiralty touching the claim of a master to wages, any right of set-off or 
counter-claim is set up, it shall be lawful -fojc sud^ Court to enter into and 
adjudicate upon all questions^ and to ^settle all accounts then arising or 
outstanding and unsettled between tlie parties to the pro* 
direct payment of any balance which is found to be due." 



Tb^ ^jff» k^(;/m>|j||id.p9i!tied>4n fi»iir.inlikinraiid(4oni iatl» 
j[Mt ,tlu^,{9Tofe§«ion>: $omfr; took ipairti tin [)ili i&tifiiifgpDdjiBbtiimVj 
otherai ^qnv diDt. : i^ifi^eoA. oods, wihila tUiodc wereinot f at ifakr 
^bpjp^iied ia,tb^)ci7i,:siQiply beo)iti»Q iib: became ithe *£Hdii«!iito 
4o'^;;:rfiiid f^ la$t ^tiie ^idf^irof popii]|tr f'd»plewiTO 4gaimfc 
^^ )5flecM pkwdingf' :Ji^ eNvielled lto>j «aflh a h'toigblji and itfae 
popnlar Quxid ha4 become so filfed with tlie ftooied aidiwittbgeB 
of its entire ,rfBiu;itiFal> thai it seemed lAwosI impoisible to retiuh 
the q^em^ ia aiigr sbape^ m a^patt oC EQgUeib.<}imfe|>nMteiioae 
^i jee^; to. sx^m^% tboee xidea oCstatejpiQBbt;. tendiogiiottibe 
ftT9^fMfl^,oi m isi^fii^ithe i»mipptipatiOfi^/clf n^bich, ^bum 
jga8jbance?> to.pnqp^e^sj wboUy foreag^ to^tbeir tarue ob}eot> hid 
pffered promin^t pomts for ridicule, and a handle &r iudish 
criminate censure. 

The Cpmmissiqn^rs proposed, as a reaoaedj foe tiie defect)^ of 
special pleading, that the rules of pk^ding, .so far as they 
rendered neoessar; certain .fictitious statements, and certain 
{Murelj formd, and immatedal «tateiaents> should be annulled^ 
they alsQ suggested certain specific provisioss for lessetxing the 
lengtli.and difficulties (^plieadings>btit they piropoQed stUlto retaiA 
,th§ main rules of pjieading> e^jf.p those: against argumentatirenesa, 
4\ipliQiiy, and uncetrtainty^aud to allow of speciaJ d»Bi«i*rer8 
for .breach of them, under certain conditions and restrictions 
which it seemed to them would best confine the operation oi 
the rules to their true and legitimate object. The House off 
JLorda assented to the views of the Commissionersi and with 
^me improYiement and alterailion, in the mode of carrying 
then»i out, substantially adopted them in the Bill ^ whieb, alter 
bayiia^ passed through its several stages in the Lords, aad 
been very fully considered in cjommlttee, at length reached the 
Jdouse, of; Gpi^imons* Tbieife, bqwe^er^ the sc^^ . w;as ehangiedf 
Thepotbe. pppttter iw>ic0 was beaft^d, «md the ,p<^nlar^wiilliobejfted; 
and it. soo^ became apparent that tbe modificsftions.aboiw 
adverted > to .^ould not- be alUnred^ oM,ito nepeait^ the lekigaot 
phrase ,Q^ the da^^.aiiy ^^ tin)(«ting^' permitted. Alid the ms^tter 
ended in this, — that ,Q\Qry groiund of special demurrer was 
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idbdii8liei/9idf ow of tiyiiinto if i^tMding teddikl^ ftftiM i>ro. 
duction ofikiinm0.<b6iii9 (dMM'tdtdo^ Yis.i fkaft i^tiaditigt 
4iiliatbe>^i)MJir<Mdwta^ N<kbiiig'ooiild toblsedthi^ gfiBtiena 
}cigrf;ft]»tl)(M»oiiifii^^ feat of kgislatioir. The press 

tiifuideeed^ciat JM»ilAppl«tee^ "honourable members exchai^ed 
tiicMrii^ttdiitiDiis fr6ni' either side of the House. Eminoit 
IsnrfieaBB Jfrofe^l^a^r i40 << reHOmioe the deeeiVer^^ and their 
iditrdarwere^sftbdtoigMteA^ oonstttoettiM; ttx ^' Scot and Lot'^ 
^igdUbsaldeMamitheitnoifttrbitt absitfditjr'itf ftpfxM deotmnera. 
Whmmvai^^-^KML^V^^^&fGiuk jubilee oVerthefl^ extinction 
3d£^fiDikin<|A«'0]^'bi^»^ ittd Of litigation 'sidtoied AbMt to Iteve it; 
^adilotbeiiittisfobtsa' «»ttJinkinstift^^ oHents, tli» bbort- 
.onin^i df Ike legsl l«^[tteMatatiTe^ theeitohi of opnion^ the 
lBffiioDi'e$ advooacj) the Adlore of eiidence, and the fallibility of 
juflges^ w«ie all' shallowed up and forgotten in the one great 
fact, that special demurrers were abolished. 
to ifoiK Aid tiioee remarkable forms prepared by the learned 
fSisfatimsBsioneM^ and promulgated in schedule B, tend to lessen 
tii^inpetions that irere abroad.' The GommissionCTs had pro« 
f^Mbd^^that'e^rerf-dedliratiOB should be suffident^ which should 
dktipody «tiftte the facts that constitute the^ canse cf action; 
ftndjni Older to ijUiistrate the eflbot of their reoommendaticms 
jifion the^btm of pteibdiagB^ they gave a set of forms^ free from 
AotdlMQS'aiidtin^eeessftYy statements. 'The forms thuslnmished 
are* perfect marvels of compression'; and they appeared to be so 
isimpldt; and were so easy and off-hand in their style^ that even 
In the ranks of the profession^ the question began to be asked, 
dkot'who could draw pleadings, but who could not? Little did 
;^hc:caaial observer perceive the hidden strength and know- 
led^ that lies 'Crouching beneath those sluMt and ea^-looking 
fiwanst' Whether they were not examples in some degree 
iUili^erott»,'ais likely to lead to defective imitaitiotis, we will not 
^a«|^e>1jb»inN|ui/e^ it is a more pleasiiijg task- to point to the skill 
abd/^A»tttkrkyieb^i^ed i]^4he'it4$atige."Letiis-take one instance 
tBa^>#woi^ «1%em'iire tli^ l»d^&i^of«^ counts. Belbre the n^w 
Vwaei^SRii^ A^ist, ,the ^rdin^ry imkbitaius oount stated a debt> 
i'^ij'ff tUdt^'the defendant; was mdebted to the plaintiff in the 
../ i.M.,.ii. • i»8ce'FirstRepcMrt,pp.'34,d6.' 



fe04 m^iMff^ fit Ci^f^a IW: ' '' 

eiy., '"fbr ^orft dbtife, atodmaferfak f&tW^ sttirie prtfiideay'bj^^ffii 
I^&ihtiff fbf the defetiAktft «l his teqti^t ; "" ^nd iiveii tfOi^^tfh^ft 
1ft:€! debt iras due $9t|ifM^«e7i/f.' bibtherwdi'd^^fhat'HM dlsfifndiEUeili 
had ** profflised topny 'the •daid'fiftun^'miottcy'bii yetjfadsrt^^^^^Atfi 
dudltig with the mual- bi^adh a^ «6 tibniptty^6nt'»nd^niiii^ 
The ttrd' fittt "parte* of the' e^ytttit, 'Viij., 'tfie tflleg^tloi(''ilf <^*i5 
debtednesa'' and « the- caU^e=^imt^W=i«i9* i!life'«feW^ 
wi6]fe plaitt EngBsh enough; T^he-^pi^omliiBfltd ^tfjr'^bh) ri^cji? 
ttight b€l con»ide^ed ateehhiiml'iiMeof alte^h^thci'iittW^i&iK^ 
Kability to pajrj but it was WfeD uttfl^Mood aforotogit IJit^i^ 
and by 116 means tismote fhwn -common n^e;^ a* ni'sho^^fj^ 
those ordinaty mereantfle institnnients, protnissbry hot^ '-^S^^ 
able dn demand. The qtredtloh then wai;— ^how to ^hottfeft fltitf 
short inekbitafius count Without loSri^ any piiff 6f ihd^kkMi^i^ 
action. It was done by deverljr crushing lip the* aUfe^tttfWis^tff 
itidebtedtless;and the promfite fb piy tih i^eque*t> iiW'ifadil^^ 
paynMe;'*^ and'the couit then ranthust '<h<i'pkik*i»'stieWW4f 
defendant '^Jbr money jaayrfSfc T)y the defendant to the'^kitiVHf 
fir work done and materials 'piS3vid6d/%thte jjMtftitf 1^ 1M 
defenflatit at Ms mit^tj '^lia Ae =^iirtifff'dfei6W' JR^^^ 
Bat lefc us torn' to %Hat'ttTirivfflted ^\irbrlt^ttf'ai*^: »HiJ^i8]^eto 
co^rit, in lAisi^psii; ^W^' brcifch/yf ^r6Aikc^'df %iWfa^i^^fi»aP 
Nb. 19; sch^We B*/ thfe conntVt^effli^thB'new'i^oceftii^ 




to nave averred that the deot was a money debt, and that it was pavable 
h^fote tt^e conlmencem^ht bHu fetilt*^ s6e ^/Vl^i f^fohafclj^i^iPsef^A'ifiy 
be.rea4 wWi^nelerpwp//io tl^ft f3t^^oi|y^|<wrw, aiid;jiftkpjtft it»i thftfeJWi 
promise to pay on reauest is. not material when the words '* mPBfiJLPayr. 
abfe/^ pi*eicribeaf^ylfe1fe5ohn';afe W. ' "'' > "' '^ r.oo"Tr>^¥/*^^i:^ 



IJS^ Wi ypffy^ .wit* *i riM»»tewut> tthAt;;;ia;> ihe time th^ wn- 

de;^l^^94?^i'j^4^^P(^^^^ ;VLiifWraiP4i oftu4 r to $^qw complwce 
9j^,^ pMijJ^'ft^PWt mW*1i^ > *^e con^itiws. I wid ipiwii • of the 
^fi Wff W fifi^i p^nir^s .^t^ . (&! Bl^^fi>tiqf.tbift. HI Winer m, 
^^^^e»4^p^ii(t, liviA tirpkefl1^bc;iWitWQitf And/rf.t\fc« 4w)»ge 
^t^i^4 i» «gsnae5«iew«f ,theri<?pppit.rwigM^ f»n to 

1|^>|S^ avF^ ^,a tii^l;Of. fl[kiU..ta tb^ pipfeswiaiB, topwttJw 

B?Pf«^,^W»lif<^hfirtti^g.ff^ bafipjjif i4^^d.^» Th© plwotia^ 
"flWii^Jfpo^^^ton ;,''h%'tl?|«t thi^ plawtiff wA^efawlwf 
«fflR^^)^rWPW^'#n^ '^'^tp^} wA .ft yewQ^afbk tiiwff.fpr wich. 
B«Bd&^ l)!9^,^l$ipAQ^,w4 t)i^ plaintiff, Jtiaii, always be^arisadj 
^,^^%g tpj^nwry, tbe fjefejxdwt,. yet, the ,46fe»4a«t ha« 
ij^g^jfcte^.aii^^i^^^ laiarry.the.plaiati^aad the plaintJjQf 

c^qyaaih^-pj77r/\. . Npi one cai^ sfgr, j^JwKk t\^ whol«. cause of 
action is not there ; but so much in so little^ so condensed a 
s^itpmeii^io£<th|&flaijDttiff^s:4ia8e/regai}d being had ti» lihe nature 
<^^^ii itijtny, ha^ ^ever before appeared.in the pleadings of any 
QDwr^.ofjiidieatureJrom. the beginning of the world to ihak 
1^^ It altog^her ecHpses that antique gem from the Lom^ 
^f^nl^pginni^g,^^'' Petre te Appellat MJartinua/^ BfA why 
dte!^ld,'<thi^ fexaiuple bf brevity be confined to the 

tj^ij(;(l^ij^^ a^bn*? Wio^ should it not act upoa 

tiie^advooate', coriiai) his spe^h/and give .to tis^ instead of the 
yii^i^^.^h^^^ about the .wrongs .qf his client, «ad the 
avlienee'toi be aSdu^^d to pro^^e them> — a fe^ short^telling 
iij|cif/Ja^ pyp;rpp>F.eri^g ip, ^Vir. compri^henwven^sst and pointed 
{(Bfh^e^l^^ hoh theijildg^ is sewted, tbe jury «w(ym, hushed is the 
ci^^cfe'd Courts ^ The cause*' is that of s^ disappointed fidr one. 
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7b6 tenivMI }ciTifo» vffmaif Uir pMdinga^ -iiiid^v "nolfwiiteixl; imoe 
Bllow tit fedkig, Wftds Jftldiidy ftow sekadoEle rB^ tint fMiutail^ 

Up rifte9j <li0ii^ tbe gnfceAll orliilor in«iik ; iie casts idikl^idliiiSj^ 
rli6t(Krld^ fiotedf(Mi8lMle is hetod^ bf /the iiegiodadjiwaayfli^iMiifl 
hb^ t^W^ bHgbted; biiki \y;i4i oatBia^t;died)Ad[ai^jfl«l acqmte 

Tfaongk it Inig&t (h«VB been dsoiig&tt ntriiOL : j^^ 
ftMrms- of ifUkbiMui • eidlmts/tgiten • in. rsahedub: Jiy ihalilthey 
mtsi&ed like eoosttfaitaatioii of hvuntf, so tte aa itrcQeUl^life 
«t;taked^ mA a g<^k;ami9e of tietloH^d1^tib«Li8aiimihxffii8!:^Scieii% 
stated; yet't^h regard^ito one^'^f itiidfferaii^ ra^^ihe eofoott on 
aoeotttita' stated^ itr ^has been'hdJ etinqr^>«»^r tbd Ctiiagk)iq|f 
QM^^s Beti^b hivitig' decided that, a itolaitiiifaagik&tefc^ 
form is sufiment* - It Vrooldi iiLdaed;>ai^eidr to ha?e keeob qdA$' 
eideted t«ther cdiitoeadaUe t]k«]i< otherwittsda ttseiiba feagmcab 
ttttbtead of tlie fdrinj as atididingi ^'itfae i^ali evil t^numaeaflsfay 

-The fofmin tebiedttl^B, fclrtha^cotuitiim.acoailita.staft^As 
las folios s tke^pktintifi^suesrJtlie deftikdant^^ foxr^^negri^jadbfe 
by the defendant to the plaintiff^ for money ficaniiEb^^ik^i^ife 
from «he ^Hdndaffitt Ttoi'tiie'^iiitiff ^in^^acnn^ 
Kfac^^ fi&A)tto|teiittWi)hiin#^i&^^^'^/'^M.M)u jjuft jiui) hloa JjfiK 

In the case of Fagg v. Kudd^ <teueo«]»t;ifaipini^i9i;m aai&i«- 
low^: ti^|feilitiSP'd)»^ t^e-'d^fevdoht f^jforrmoBBByifetusdkiffi be 
due from tlk>e defbtidimtito tte'tMfi)Mff/Qa:.attodaiBte Btlub 
between them^^ bn^tlmg' the -wo^; ^'ilioaaey''pB^bhr;''<^ fUit 
being to eJ?sM 0^ of .th« r^Hliuii^g' fiortiiift of ^^ atattltdry 

Ob thib th^te iMa^ & gkie^ d^ns^mt^^ ^Thlb obj«ot»nsil» tiie 
ittlffiine]^]^>«f!tbe l^unf^wovdd ap^ar i^h^Ke beenritlsiit female. 
MM: p^iM df thef '«tsikt6<ytfbi(m'' xtlKiBU 

(floltesyd'f^b^^te theistt^iltory fiwmi Ihat^nkakemii^iBM 

Ifrotn 'ddclij 1foi%i, il^T^fcosf b&d ik ^(Astande^ ridsauiaieh las klxxm- 
taimd no dte^tl^ ^at^ the^^^cAadMl tmi indditadt to^^e 
^laki^'j' op'thlfl «teade€i«fM^trall stated :idfi> &btolbe 

flom^Hie-d^ftrad«dfl;$ ittid ttrnt it AllK) ottdl^d t^-^statie Alitrihe 
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nme^rirto iM^lb iiefine ike coniiiieMfvitDli of tlie* «QiV<v 
tetiitte teCD^tingMviS' ki oisptel of moaies in ftrtMr imd 
ixqpidai 9Qi<tIimt Ae doty ta pa^ 'oa- vequdst noald Imre resulted 
fitei'ity^^^al' it vtts comistettti witii 4h^ M»t«ineiii m the 
iieel^ifttion/tliatitlie'iDonejr' found 40 be d«e «e^^?iifiii fl^ei^wd 
thftt^if doB^jI'luidBiiiiTbeoome pttyabfebefcretheowimenoein/Mil 
ofi^ die f)tetieiu • Xhat it was no more a fttatemetat of a oauee of 
action, than ifxi^e plaintiff had Baid that he sued the defeadant 

bebaofteliie defendant had gftren hitn his I O U fot .£^ . 

.'•iVh6 dase^icaihd on in. the first instonce before Mr. Juatice 
JCayByonriin.applcation.nade to himi at Judges' Cbambers to 
fokiasidefthe demnser astfrimlMs. Mi. Juati^Q Mania refased 
to dofU>^ itim .have: it on tiie testimony' of those who were 
jfrOBBBty thai; when pressed with this ajrgament, among others^ 
.tihtitltiierdefaidant couU not be misled op prejuidieed bgr the £wcm 
•the. oonalt waif in, that he kniew perfectly weU what it meant, 
and was under bo difficalt j in plbadiag to it, the learned judge 
Cfbserred, that if the plaintiff had called on the defendant, and 
said he ''had come about his little account,^' the defendant 
'wcKold haye known what he meant'; but that it did not there- 
iam Scfhm that it Would be. suffident as a fonnal all^ation in a 
, kgal pleading. 

. 'The Court ^f -Chieen'a Bench, however, took a differeirt view, 
and held that that count 'was good in ilabitanoe^ as substantially 
foUewing the statutory form. 

mI rQiis deeishm was come to with some degree of precipitancy; 
but :as tty that, great excuse is to be made for the noble lord and 
tibe other ieamed judges present on the eccasiosi^ on the grooiad 
of ibe surpriiie aad oonstemation th^y. must have felt at the 
sudden and unexpected apparition of a demurrer, so technical in 
its idbaraeter- as tO' resemUe and easily to be mistaken for a 
special dsknunrer of old; TJbat sny sp^iid demurrer should 
leeooptt^tomrlimbo.adi^diaire'tQ^jbdfr^^ re-^^nter. t)ie puri- 

d^paeafiaok^i^df WostpmAer . HaU.and: ii9^^4^t)y gutter up 
liootbe iNBryfairkr«f*'ju9tke> #as isomethu)g, kK> «ia<oicfa for eye^ 
jixdiciaLeqti^tmi^, sti»d caleiAat^t to e^(^te serioua alaorm for 
jtlie ^d^ administratioO^irf: the eommon i^ens^ of this coantry, if 
lit^itti iiM9aS0kyj0{:sih» SMe,. rXfto hQ9it9.t9i(M^-rno delay ; the 
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rash mtruder must be at once expelled. No petition' <toisM^be 
listened to for its being ?Jlowe(i,to linger there^— the.. fconrl 
vefufied all aid in the discbarge of its pressing diiA}r> connsolifer 
the plaintiff, the ireport tfelfe vas, was ftcrf; cklled npOtt, and jtidg& 
inent ^ga pronounced in terms that bot!^ effep^^d t'Jjije object lA 
¥i6v>.ai»d didoloacud iknev. pmicii^eef <pleii4ing.. Loc^C^M^ipb^]* 
G. J;-— ^' • •■ ■ ' ■■• .■.' • ..''•.. — .ji -.mJ '..:♦ <,) 

" The tegislature has given a form of declaration whichi by ac- 
tion 01, 13 to be auffiqientan^ no. defect of mere fprm .i£|.,tp yMs^tie^ 
p^l9yid^d the f(ftr;n giyen.iji. sjjJb^tantiallj adhered ,t/C)^^anj(i,pfg>lji^ty^^ 
avoided,, The- great ejvil intepded to^be guarded ftgftihst is WiWf^Pj 
sary prolixity. This count follows the form in the schedule, ^rfiijig 
the words * money payable.' If that could haye misled the defendant, 
atidif WeidkLnol'See that lie nyust. know j«iati aBrmitck by redding 
this count.. a^ be v^puld if tho^ wf^ds ha4;b€i^j^ ip/^rt/9^ I.^l^ouJ^ife? 
ipiji^ped to think it would be bad. But that is not so : the account 
being stated, ancf the money fbiind'tb' be dhe, it wa^ fn^tant^']^^- 
abb; ££i!rd, therefcM, thereil^cttkly t^e^nii^i4n>df tbiit ^tM^^^imlM^ 
irbiuU/imply^ aaa^.the fopm»i9'eoftsaquentJy4ubsti^9,^}a%,fellQlfed>,7 
(23Lw^.^.9qxm^,.q,B,,?8p.90.), , , , ., ,,,.. ^,j . ,, ,,^,,, i,,. ^^^,. , 

;• Boii let aao Oiw^ engigQd.iut flr^^ng pleading! b^.^o fQpUsl^ 
aangtiijQ^i.aawto sttpf(9fiw>..tbati itt^ .ay^ifl^; "tti^) gTi^ ^Tft/"rf 
tumecessaiiy; prolixiby/' j^o.otbw dA^gl^T.awa^fs bii|bij/Tfe!?i? 
lietibi'Qh)^ lat iliiandbiiBea4y.to,,fingjj^l;f hin;,,.tbe pitf»ttilrfii"4iWi- 
^es^ luad \skdiSt^t^xm,"M hiS dOr ,i?ofc a<a9iar^4t^!^?idc^r§<?i^y 
copy ,1ife statuJjpTjT,; fc^TOBvf. TAejua^^trnlj j^elightfoVt.fprg^ 
fifam^d Uritb. ^.ibewvoleftt .wJ^ptatipft te..thf. j^wte^^i si^ftcirf 
ptoadM»i>ftiidifciFwld 'b^:fi;.bn§ftirj^turM ]if>\ ^^f^\P^9^^iS^fk 
^skflkjfor.tbie^coiipifpft (^itbi>se ^'.wl*o.:4€eire>ut4iitteifiidW< ih 

. . Thou art not 80 unkind . .,,. ^ , , .. . 

As man a ingratitude.^ 

.^, In W.ilkingpi^ ,«?. SJiarlan^,, plfa /'neyer. indebted//^^h^ 
iq^^/rMg^e^ ^-^? delivered' V/the Lord\Cliie^"B^^^ 
tft^.Covft.^^ taken time ^to^coii^side ,. ,, ,,.,,^ ,..j .,,„ 

..i " Iift.)jW3,fl^ejs^ii which. tUerp w^ ft^otiofi tojar^stt^e judg^^, 
on the ground that the claim was for fireight only, without saying 
money mie and payable for freight; thfere is nti floubt tij)0n^^t6^H5r 
'this would b^ bdd. 'I donot hhowith^ the^ioerdiet (^•.the gnrp^ia^ 
.materia^ or fe;yery flviteriaL^.^aUij but, after^ pleading <>y^j,rtiTO5* 
be takep that the allegation on the part of the plamtiff is one that 
gives' a right of actionr'Tie-'expreteidiii^ aftAbi^oU^' ; and,'Mto4t 
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il4n^t& <rf t?"W diffftT^ conrtirpctigns, it is not, oocjpei^ejpit to the p»rt;jr 
who ^iea^ over to it as a declaration, xneaning to claim in prasenH^ 
iWkVpa^ cannot; ^afterwards saccessftillj apply to ai^fest tne judg* 
tdliit%'<il¥« thittk, ^herefbre, the' rulfi oughit tobe refosed. At the 
sa^.tiq^ y^^im/oto help oalli^ th^ jU^tention of th^ fffQfesaion.lio 
i^e..Wk)ri^es8ne8^ w^th. which the forma ajre followed on the present 
occa^iok/ Tne Act of Parliament has * prescribed particular forms 
fU^t^t' fbp^ ea^ Ws^ that lean oceiir . Therld id as nmch adminittering 
to the laziness or indifference of those who desire to have little to do^ 
as one. can expect an Act of Parliament to do ; and when the work is 
slfaoki done to the hands of those Who are to constroct the pleas, it 
i6*VeW Much fe be lamented that these forms are passed by without 
anjr'kteiliiott whitever, and that formrf are resorted to which ar* 
certAi^ not giren in the Adt.** (Vide Law Times, vol. xriv. 

^o:;ei^,p.274) 

^itlffiDe ill a storiBL indeed 1 Only one little «lip in copying the 
fbitt^; aind tlie ftpprehensioiis <!rf the Court are i^oosed to th* 
ui^jcDbsjt;^ a state of Crimean difficulty is foreseen, and forth 
im^f^^2i,Qim)diB9i Order, ^ddresaed tQ.the lax. and straggling ranks 
<rf the ffofysekm. New terrom in a new direction I A» the 
Court of Queen^s Bench had been planned aith'e demnrrel'^ so, 
fi»dt^bn1}tyt6^ Ldtd' OhiePEtit^ti was i^fy disturbed lUi hairing 
i&dBAy tii^^^ott^^elled'to dedde in farour^ the objectioii tafaen 
aftey verdiiifli ^Hi» lordlshii^ cMy eses^ed ^hy > ^' pteat^bng over/'' 
H6W nUtrtfW'Wl esicteipe it wft% 'any oMK^h^ftrtll for a liioiaeni; 
tlE^1r^§'tlo<«hat'l(ra^Iiaf' exiampli^ giteit' in Stidpliesy of ^^itesptm 
fi»"tal&i^'d hoofe,"^ 'Will moi^e' at iai^e p^rt^ite. We have 
%t^ii^ itsanmsed'thae thift- fe^rknati^ ^wm intended for th^ 
tmxttgitigdeAA. B^tm^iMiti&i beliet^ itj a^mOre indimtrioihe, 
deserving ^lafls, Mdoes not cfxist. ^ferfe Are bo 'sweh' vtonds^os 
'haziness and indiffoMikoe'^ in tbeae aien's dictionary, but 
"activity and zeal'' are inscribed'; on every page; and if, in 
additipn to their other multifarious avocations, the pleadings are 
entrusted ^o them, and any slip or omission oecui*s, tll6y^e of 
au men iribst excusable. No ; it mtist KaVe been intended for 
the bax and the pleaders. Trthey innst tkke it air t6 tbetti- 
k&^^:-md they- can well affoffd t6 l-ecdive It; as one^ wouH the 
^^aS^ti^pn/adnumition of a kind but somewhat irritated parent. 
^Axtd^.in adbifer earaestnesa, the bar and the pleaders deserve 
dOihmendation, and not reproaches. No doubt, in some 
.instances, owing to the necessities or requirements of the client. 



210 Meadi^Atti^ComnimlMih^V 

ot theidooblfaljtest 0f tbe caney » fransfy' tedmicsl objectim to 

the pleadings has not 1)eeii waived^ or a loaded or' obstnore 
issue has crept upon the record; fcut these have been i^ r^we 
ex9e]j>ti9ns. With regard to the great bulk of ^itigat^Gp|i it ^as 
been far otherwise. The general desire haa been to carry iivto 
effect the avowed intention and object of the new proceajtire. 
It has been felt, tq be for the ^interest of jlhe public and tl^e 
professiop^ that some end should be placed to this hiciessant. 
change. On all sides the effort, and the successful fenbrt. has 

_• •*'' -I .' •_" I. f ;. j..^ • ■:<-• ''«'■' i ' "• '= .' J.l ''*U» 'I'jo r^Th- 

been to apply the skill and knowled^ej ac(juireq anp^fit\ired^ 
under the strict system of pleadings in bringing the liti^^t 
parties fairly to issue^ whether to the couijitry or to the UOTcprt, 
on the merits of their case. This, and this alpne it. ifl^^th^t. 
hd^ caused the n^w procedure as. to pleajding.to " work wtffl. 
Not any carefully-devised scheme of the legislature;^ but tne 
good sense, honest feeling, and right conduct of tlie oar and 
the pleadensi. ' rl 

AAd it h with d^qp m^, ipif<^gn^4 r^qpei^ £or tbei jn|Q#,t fC^ifv 
nB&t of bU judeesylke "QommonLagwin^^i^BaglmjA/^^^^ 
we would entreat'thetnto promote this jgb<jd''^6i3t) by^iMtf*^ 
iQ^sly n^ai3;l^inxng iKe,pijJ^,rute^Qf plea^^ J^emai^w^ '^^nj^^ 
pl^iAgi9( fOiL^t )>eigpi9id)(ia'suh»twi«eif/' - Jmik ifith^dfaBineite 
^6Uifi a syi9|te!ii :whi6h Hghtfeti* thek* bW«i ^piyf iM^ii^y^iixS^ 
tends, more than aijiy otfh^r provision of t|i^ Uw^ to the.^ety, 
and security of the honest litigant, they must^Dotf^hdfi^^J^iKmi 

sp^et^^.lfiad i^*,4eci^^ (jf.^.,li^^miQ4 cb^i»4w^ <«FfWf!r 
ta.the .jpeji;itp„.of tb^^ K}a^. . Wfhen ,thi*h >"iWj^^ 

t)j^flQyjr^X pf iflaei^^iwiM^^i.M^S^^v^i^^NW^ ^^ 

i^fuf first i^qduci^d u^tQ.tihe JJpus^..of toxdp, .JLprd;^ 

(^ppne^iaedrjt^ ^^i^^m^pit^ C(mmm!^PJ^i^Mmsmm 

the,ftotip9,.!bbrt lqg^..FWf/Sl^ ^^^ i^^^^Tr^y^^M 
tl^^ techflic;^ i?hftra^stq?;jf «fl4 1^^ lfij;d^p,o]»Qryei,^)l»|^ ,.:^ 

. , ,",roiniiwlK,^ ^ihwft.pnevi^ a Mj^e^ <# ,opt«ntem w^rcie<f4*o 
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r^Gfy^, l^aa^^bijcy^ Jb^ a Ju4gp, l%e a Torkiah cadi, W QQ><biQg to 
do Dut to caA, wimpsseB^ oefore Ipn, examine them, and give his 

O^Ol!t>* ">•;.• ; ..I >. .J • . ■• . . • . . ■^. • 

^It witf oeliut a poor spectacie — wVilst the foolish error of the 
public'is^cin&emned— see it never^eless having an influence 
in tnjs cleci^ioiis a^d the' demeanour ot the Bench. If they^ 
•wno arie ptan^a so high^ are yet not unscathed by the sneer of 
the'yijlg^/^wlio else sliall pretend to despise ijty or what shall 
sficrp bur' decliue ^^owards a state^ too paiuJiilly resembling that 
iteaflea^o^j noWe lord, of miserable servitude^ under vague 
anilm^Je^Wirlaw f ■ 

' ^o proceed' with' other examples o^ objections to pleadings as 
Oe^g bad m substance. 

'Jiy secli. '46 of ' the ftailtray (Clauses Consolidation Act, 1845^ 
ii 18 enacted as follows : — 



ij J' 




QKabd&:M&tiyiQgAi iH»ad J^jTiii^eisii^oftaibridgd, of Hie-faeight kidtiridtfa> 

^^'W%lt^Wp«#*P?' ^went )lW.*bis..9r .t^^.spejjiMrAot x^ji^^ 
l^e^lf ^pro^iaea. And such bridge, with the immediate approaQhes, 
rfiOTidI«4Mfe^fi!iS^SOTyworks'doi^^ be i^x6cuted, 

aiidriBdEadb tjjadd fiieiMler mtrinOiart^d' at tha expeiM^ df 4b6 «0|fi{Nttrf t 
B»l^fiAl^?ySy%/<^ Wi^ tJ»8jP0«WB< of ftwp,f)riflifHs^ju#i«^iiiii^ 

te carry tne raflway across any nignway other than 4 pubnc camage- 

'.^!*iiia!iidatti'ns wa^ Js^ed td'tbe directors of 'thd'Sotith fiasterti 
'kHSmif 06tt^d%; wWfcfc V6citea' tli^ a rMM^i iiiad6 by the 
6ctoij)a^y'l&f6ss6d/ no* ion 'a' leVel/a certsiin 'puTJlic Wghwa^, 
jJHuatfe'^trd'b^iiig'tti' the ';pirish 'bt'flumstead^'m ttfe cotthty of 
jy/j iMS^k'tl^&'Pt^rmifAtf^t^im'Rodd, bjriueans '6f a 6fei^a?ri 
trench or cutting twenty feet deep arid' sixty-five fefet wide, and 
t^i^ ^ftttii&erit trby thereof was laid down therein, and the 
iMSd-i^Wie^wiiy^^as' thereby ciit iJiDou^artfl destooyed^ dtid 
kita8if(fefl^htt!tyS[Trfpri«^ie fbi»'pa^iri%ers aiiaf caiiiiges: ' 1*he 
BfiEtkdfe&tii' then recited that reasonable time had* been given to 
the defekaiintfi^ tb toable thenl tb ca:rry theToad'over the railway, 
btHlPttdrtPtfcfey httdi refused tbdof-so; and it commanded them to 
cause the said publip highway tp be/.carri^ ower the said railway 
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tained in the 8 & 9 Vict. c. 20, the Railway Dlaa8edO»isicdid««ttm 
Act, 18^, the directions th Viiich were then set ont'in d,6t%iJ^ 
The defendants made a. ;retMru ^^hi^. " tjb^e 9|^dl ^qy fttj ijpf^ W//tb^ 
said writ mentioned was not a paihiio' hi^hwtfy> as iki* tbef'said 
writ in that behalf aDeged.^* ls$tife tms ^tep Hin^^hiif tfli^ei^: 
On the trial, a verdict was returned for the Crown, find^^g; jp):}£^if 
the Plumstead Villas. Road was a public higl\way. A ruletibr 
a new trial was applied for, and refused, and iudgncipnt was 
signed, and a peremptory mandamus i^ued, apparentrjr, as of 
course, without the points hereafter adverted to' being raised or 
considered. This judgment of ttiei Court of . <Queen^&' Bench 
was reversed m the Court of Exchequer Cnan^ber, ' ancj. fiiially 
carae on writ pf error befpre thp Hpuse Pf Loras,*by >vhoin the 
opinion of tlie judges was taken on the following Ijupstibiis :;7-^^ 

1st. tVTieth^r It appeared pia the face of! the manaamus ^q.t 
the defendants in error were lb j_ law bound to do p'e act jor^cti 
they were thereby cpjnmai^ded to do ? . . ,!, 

2nd. Whether, if it did not so appear, the" defect was cured 
by the traverse dnd Shteequent pfeadihg^ ? ' * ^ '^ ^'i '* '^^ *-^^ 

Baron Parke ddiiwed the am^r of^^the ^g€5»J%hf€f^fieard 
the argument^ and who were tmanimously' of opinion ttiatW/dfi 
not appear on. the face of tha man^amujs tj^iat tte defem4^t# 
were bf law bomid to do the net they wafe^^herebjp coamiaftdcsi 
to perform, and that the defect was ^6% cUreff bjrth* tta'^e*^ 
and subsequent proceedings. lu. j ; = * jnujoi^G 

W>e.wiM ^lBflk^ 'tswo iflboit^eoDbraet^ th8.ii:^3)iQnfjo£<ihe 

jiidgesas deiivered ^ Barxm'PaKke.>rt< j.., r •.. i^ihi^ »- iHljioa 

'*The duty arisei ftpm 8'V1ct> cr«9; sec'^G, wlifeft ^i«^^/<&!^: 
^ee^iieeiion abaio^iBeiP 'jai^y:^ ' JtfotUng' in^ iitflsii ta»d'itu2»»i tott^thb 
kfcter .jart. qfi^tbis di^ptio?^.: We m^^ o^ 9piwiw thf^ tfeini iO^jflOfc 
which in the ordinary Ineaniug of the language used, xfireote one 
thing or the other to be done, and does not say which', (^a^lyOTTOl 
the party who is to do the act the election to do wfai^ll^ liUfii^h^^lSies. 
The writ, tbpprf^as^ jWfbttp liav^.giv^ thp-€}^ctj^^o jlj^ie ^aijH^iits, 
and is invalid, unless it assigns on the face qf ;t soon? ^|^pi9^ij jr^^^pi]k 
why they are no longer to have the option at the time of issuing ft, 
bjit aixi compellable by law to do the act commanded ; that i^, to 
make a bridge fyr the highway, oyer the railway. . We think the writ, 
suggests no sufficient ground to deprive them of this optioUi anijl 
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iif^cKd facii ttHa^dBd'%t'th0{pile^diBg8v' IMw/oiilgn effedi of tkekis 

%frJlift %Wfg^% ,W4?*^ SWfgpd HigWv,WM,pupk,> Bfov.«^i 
vnich must^ have peen, assumed to be true if it ha4 ijot .l)eeA 

/l^pcase.of^ I?. The Queen^ in error^ 

43 Q. Jo. u-40, was also referred to as a decisive authority, 
tnaJt even an express adnussion m the retuirn of a fact necessary 
to m^e tne writ yalm, does not supply the defect, 

fine House of Lprds entirely assented to the new taken by 
tudaces, ana the ludcmcnt of the Court of Exchequer 
reversing the judgment of the Court below was affirmed/ The 
Queen v, "fheTJirectors o^ the South Eastern Railway^ 4 liouse 
l^H^T^^^ (June 29, July 4, l^ ife^S). '. ' ' 

Wuson V. Braddyll, & Exch. 7^18/ was an action on a common 
money bond for 2,000/., dated 30th Jnue, IssS. ' 

The second plea to th^, dficlftTia^ipn y[V^\ ^ fpl]ow> irv 

IHPSH^iRf t^^~^Sf4' '^ft® i?a^9. by. qiid l)ej;wepu the plaintiff and the 
aeiehaarit, anil aivers other persons,' and sealed' with tte seal of the 
^ftWIfflPj'Jihd'iJt 'i!44 Agi^tf'bf thfe saM iagite^te<?'thh« 'tfife sWd 
i9temfiiik(}iiigUt'b0'pl0^«i yfaDrftbo^e&ndiiiLt iii)ifaiiO(io/aU cktmaid* 

Demurrer and joinder. <:• n » /u ; /.i ,1;. -.^ r^- > 

3dOikotlia'flrgan8ilt, it(wtusF^isesitaiddd''iluit Ibeq^^ 
neither setting oat the deed>]EOi*id0acritiing) fisajchfadiaocevdiiig 
%}%^^^Sf^^^^y'l¥S ^atpaag,. it.je^Lp-qssflj^ ^. a, release, or a 
ddfi^sai»ffi^j aad.' the.foUowing' oVerv^tifms^ -4nade?in 'the ooofse 
#<h^^i^hieftti fifeow'thedffllcttltJrthcf'jtt^eBiiail in-deiiling 

'^^W^^»i^ tiol^'fetfeli" knbw that the plaSntfff-'cbvenanted «iat *e 

^'^ OnJtHa bccaLsiqti of the'ahove decision, a x^ell-ltnown legal peTiodical 
dftiSttWJd ft-tti'a'mdgmfirfnt «^iidt tinwotthy df-the pahiiy days 6f special 
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Baron Parke: — 

" Under the old system, the plea would clearly have been bad on 
special demurrer; the question now is, whether it is bad in 
substance?" 

Chief Baron Pollock : — 

" We are certainly placed in a difficulty as to the effect of the 
instrument. Parties are entitled by agreement to make a corenant 
which shall operate as a release, but they cannot enter into a covenant 
to the effect that a matter shall be pleadable in bar, which, in point 
of law, is no bar. Por instance, two parties could not agree that the 
Statute of Limitations should not be pleaded to a debt. 

The Court finally concurred in the following judgment : " We 
cannot say upon this plea whether the deed affords a good 
defence to the action or not. The defendant must amend his 
plea as he may be advised. He may either plead the covenant 
according to its legal effect as a release, or lie may set out so 
much of the deed as will show its nature, so as to obtain the 
opinion of the Court upon it. All that we decide, therefore, is, 
that the defendant must amend, otherwise there will be ji^gment 
for the plaintiff.'' (9 Exch. p. 722.) 

There are other valuable, and still more recent, decisions on 
the vahdity of pleadings, but it is time we drew this paper to a 
close. In doing so, we wish very briefly to advert to the prac- 
tice of requiring pleas to be verified by affidavits. Equitable 
defences stand on a footing of their own; but with regard to 
legal defences, there seems less disposition than there was soon 
after the passing of the Procedure Act (1862), to insist on an 
affidavit of the truth of the pleas proposed to be pleaded. The 
Act gives a number of pleas that may be pleaded without any 
leave (s. 84) ; and it would certainly seem desirable that facili- 
ties should be offered, rather than obstacles intei^osed, to the 
defendant's pleas — whenever they are clear, issuable pleas. The 
great object, at this early stage of the cause, should be, to pro- 
mote good pleading, not to check it. Moreover, when it is 
considered how nicely plaintiffs wiU calculate the number of 
days before the assizes, or the sittings, and with what hurry and 
rapidity the cause is pressed on to trial; so much so that the 
defendant's attorney has often the greatest difficulty in getting 



together safficient instractions for the pleader tb set' tifon, 
wifthintiMf requivtd time ; ii iiHMt be sppaTenlj that it is by no 
%eiEUlifi ft fafir l^h&j^ 'to do/ 16 insist on an affidavit, from the 
defendant or Us attorney, of the truth of the pleas proposed to 
be pleaded, as a condition of their being allowed to be pni on 
ibetfedord^; and^the mo^e r^peeitable the client and lAn attdmey, 
'tSri gt^dter the liard^p. ' Besides, it seems to be extremely 
objectionaUe to ask either a ^aintiff or de&ndant ignorautly to 
4f#eaifjta4lie legal eifeet of the maitters constituting a t^laim, or 
a defence. BJ indeed, thfe* iSsnefe in an action preparatory to 
life trilt ura^ Hot ttrrivc^ at by force of the pleadhigs, bat had 
«6>W^i)dteftsaAd set«M by the Cobft, or a jMfe, f^ means of 
airbtm«]^eM¥l9 o^^eration on a series of statements, made by each 
pai^, «if iibe^ftotb In d^K^di, on "whitsh they rely,— it might be 
«Mialile W^Mf^stt Mdi mutenfteits'lo be made on oath,' and 
'sa6iir«'«(>tMe w&ohi them be eqaol 5^^ce to the plaintiff and 
^ihe>tMlaud4nt^ btit that ^stfittbrous; etpe^ive, and slow-moring 
'mt/il^la^fS^ hiaii sot'yetr b6en imposedDu the common lair. 

'"■''-■ • J. P. 

^iJr.li/il ''1 '• /»:'!;'•;« /'..■■ *,.".'.•..'• •. .• .' ♦, 

'. irii;;.*j'J fljlf' ::. • ; 11 ' ) '. ' : • ' •: ' ' - J 

.'.oo^ ^B.v o-i -A&EMfi- Iir.ui^N A NATIONAL MAP. 

l^lplte' otfgrft 6f maps, like that of many other similar sub- 

jL'jects^ is^rinKnown. We are told' that geometry may be 

iSKflWtf io^ihe amautfl inundations of the river Nile; the water 

df ^tiiifei My UttoHans,' bearing away the bounds and landinarks 

tt? estirti^/ arid fcoVeriHg the 'fkce of 'the* ground tmiformly with 

MifliitfAild dlifritife,* the' ^peojple- were compelled every year to 

fdfitiiigmih and lay out thefr lands by the consideration pf their 

■%gtt^^'and ^tiantity,' and at lenglh, ^y experience and habit, 

thej^' -tormfed a methdd arid art, ' which was the origin of 

'giotecfa*j^. ''This may be a very imaginary hypothesis, but it is 

'itol?%Siiiipitobable oniB ; and it is brie which would apply with 
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Utile or no modification to the origin of maps : for the figures 
and boundaries of the hmds must obviously have been traced on 
some retentive substance and preserved for animal use. But 
be this as it may^ whatever learning and science of ancient days 
have been handed down to us^ no maps with any pretensions to 
correctness have accompanied them : we read of ancient maps^ 
but can see none. Eustathius informs us^ that Sesostris^ King 
of Egypt, had maps made of his several expeditions over large 
portions of the earth; and that he gave copies of those maps to 
the Egyptians and Scythians, to their great astonishment. The 
age, however, in which this Egyptian king is said to hava 
flourished, is so remote from all authentic record, that many 
authors consider the stories relating to him to be entirely 
fabulous. Montucla thinks his pretended expedition to be unde- 
serving of credit, and, consequ^[itly, the explanatory maps to be 
only imaginary ones. 

Straho, Dic^enes Laertius, &;c., ascribe to Anaximander, who 
flourished about 560 years befote the Chri^ian epoch, ti&e 
invention of maps, one of which is supposed to be referred to 
by Hipparchus as the ancient map. Anaximander, it is said, 
constructed a map of Greece, and of the surrounding country. 
The map adverted to, however, is of a very apocryphal character : 
it is quite imcertain whether the invention attributed to Anaxi- 
mander was that of merely geographical tables, or a species of 
map. 

Herodotus has minutely described a map made under the 
direction of Miletes, which he showed to Cleomenes, King of 
Sparta, to induce him to make war against the King of Persia, 
at Susa, with the view of restoring the lonians to their former 
liberty. The historian states that the map was traced on brass 
or copper; that it indicated all the rivers which lay in the route 
from Sardis to Susa; and that it pointed out 111 stations on 
the whole journey, containing 13,500 stadia. 

The itinerary maps mentioned by Herodotus, Pliny, and others, 
no doubt were topographical sketches of difierent countries, 
possessing difiPer^it degrees of exactness, but nothing more. 

According to Pliny's accounts, the miq>s made by Diognotus 
and BoBton, for Alexander, furnished Eratosthenes with the 
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phief materials £» making hia maps, which oontimied to be the 
best until Julius Caesar caused a survey of the Roman empire to 
be made^ under a decree of the Senate. The result of this 
survey formed the foundation for Ptolemy's system of geography^ 
published about two centuries afterwards. Ptolemy's maps were 
constructed on principles more geometrical and correct than 
any which had preceded them. During the next 1^800 years 
no new maps of any consequence were published. 
. We are not concerned with the mere geographical maps 
which have since been made^ although the sets by Lowry, 
Arrowsmith^ and' others^ are justly esteemed as works of 
exquisite skilly and of great utility in disseminating geographical 
knowledge. 

Accurate maps of countries and districts are of comparatively 
modem date. Perhaps the reason is^ that refined abstract 
science must be combined with very delicate instrumental 
operationsj and both employed with consummate exactness^ in 
order to obtain the requisite admeasurements. Take^ for 
instance^ the English ordnance maps: the laborious works 
which have been published on the trigonometrical survey^ by 
General Eey^ Colonel Mudge and Mr. Balby^ and others^ amply 
sustaia the above position. The narrations of the practical 
difficulties' that had to be surmounted ; of the obstructions pur- 
posely thrown in the way ; of the various expedients used^ and 
of the results that rewarded the immense labour — coinciding 
with surprising exactness^ though obtained by totally different 
processes — ^are quite interesting. Delambre's preliminary dis- 
course on a similar subject^ in the first volume of the *^ Base du 
Systdme Metrique/^ contains exciting adventure sufficient to 
form a romance. 

' The grand object of a map^ whether of a whole country or of 
a district^ is that every part of the space represented shall be 
truly laid down in the map, and be correctly ascertainable by 
the map. There were few maps having any pretensions to this 
kind of correctness before our ordnance maps were published. 
Cassini, in 1783, published his celebrated map of France, in 180 
sheets, entitled, " Description Geometrique de la France :" this 
was beyond all comparison the most scientific performance that 
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had then been accomplished with respect to charts. Bailly (Hist. 
de TAstron. torn, iii, p. 86) says : — ^''EUe devint xm modMe que 
plusieurs nations de PEurope s'empressent d^imiter. Ce sont de 
telles entreprises qui font la gloire d'un peuple. La terre peat 
changer^ les empires se d^truire; les monuments des sciences 
restent pour attester la grandeur pass^ : la m^moire s'en con- 
serve^ et dans la suite des siecles^ d^autres peuples admirent le 
genie et la puissance qui ne sent plus/' 

To this glowing eulogium of Cassini's map^ it is only fair to 
add Laland's more rigorous description of it. He says (Astro. 
sec. 4057) : — *' Dans la grande carte de France, en 180 feuilles^ 
levee geometriquement et trac^ par des distances k la m^ridi- 
enue et & la perpendiculaire^ on suppose aussi la meridienne de 
F^iris et sa perpendiculaire developpees sur un plan avec leur 
longueur reelle ; mais alors les autres perpendiculaires h, la 
meridienne he devroient pas £tre paralleles^ elles sont conver- 
gentes sur le globe^ et la carte en difPere sensiblement. Si Von 
prend deux points el(Hgn& de Paris de quatre degres^ Tun an 
nord^ Tautre k Torient, leur distance sur la carte sera plus 
grande de 186 toises que leur distance mesuree imm^atement 
sur la surface courbe de la terre.'* Still Cassini's Geometrical 
Map of France is an enduring memorial of the genius of its 
illustrious constructor. 

England is indebted to Cassini for being mainly instrumental 
in inducing the British Government to join with France in 
determining the difference of longitude between Greenwich and 
Paris, which led to the Trigonometrical Survey in England, and 
finally to our Geodetical or Ordnance Maps. 

Before the publication of the maps just referred to, we had very 
few charts or maps that were accurate. In the preface to the 
first volume of the '^ Account of the Trigonoihetrical Survey," by 
Captain (subsequently Colonel) Mudge and Mr. Dalby, they 
inform us : " In the prosecution of the general survey, frequent 
opportunities have manifested themselves of enabling us to dis- 
cover the very erroneous state of our maps. The work itself 
will enable any one to draw the same conclusion ; for by laying 
^own on the maps of counties, particularly on Taylor^s Map of 
Dorsetshire, the distances of the intersection of objects, as Dor- 
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Chester Cfanrch firom Nine-borrow Down^ where an error of 
nearly three miles is detected in a distance of eighteen^ an 
immediate proof is obtained of their great inaccuracy. Taylor's 
Map of Dorsetshire is here specified because we think it the most 
erroneous of any we have examined ; yet those of Devonshire and 
Kent may be considered as similar specimens of imperfect tc^- 
graphy. The only msqps^ which hare passed under our notice 
worthy of commendation are those of Surrey and Sussex^ the 
former by Mr, Lindly and Mr. Cressby^ the latter by Mr. 
Gardiner, These maps are indebted to the recent trigonome« 
trical operations for their accuracy.^' 

To account fairly for the erroneous state of our maps at the 
period nanied^ it should be remembered that they were chiefly 
constructed by enterprising individuals^ who^ if they had pos- 
sessed the requisite scientific attainments^ could not have com- 
muided all the necessary appliances which the Government very 
properly placed at the disposal of the military surveyors ; no 
doubt^ therefore^ the maps laid down firom the Trigonometrical 
Survey exceeded in correctness all the topographical charts that 
had preceded them — ^it would have been unaccountably strange 
if they had not« There was one map^ however^ which we think 
the authors of the ''Account of the Trigonometrical Survey'' 
might have excepted horn their general condemnation : we mean 
''Donnas Map of Devonshire.'^ Mr. Donn for some years kept 
a mathematical school at Bideford^ in the north of Devon. He 
tells us that between the years 1769 and 1765^ he and his 
assistants were engaged in actually surveying and mapping the 
county of Devon, which he published in the latter year, under 
the title of ''A Map of the County of Devon, with the County 
and City of Exeter, delineated from actual survey, on twelve 
sheets of imperial paper : the scale an inch to a mile.'' 

The Society for Promoting Arts and Commerce gave the 
author 100/. Considering the circumstances under which the 
maps were constructed, we think they do the author great credit; 
and although they are not delineated with the exactness of the 
Ordnance Maps, still we have found, by testing the distances of 
a considerable number of places^ when an allowance is made for 
the contraction, &c., of the paper, that their errors are trifling 
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when compared to the alleged errors of Taylor^s Map of 
Dorset. 

War^ with all its disastrous consequences^ occasionally pro* 
duces some public benefit; even from that mountain of evil a 
few particles of good may sometimes be extracted^ — the improye^ 
ment^ if not the origin, of maps of countries may be adduced as 
a specimen. Our Ordnance Map, at first, was considered sdely 
as a military map :. its publication on a scale of one inch to a 
mile created a desire among the public to possess better maps 
than had hitherto existed. 

The triangulation, on which the Ordnance Map is pnncipatly 
based, was commenced by Msgor-General Key, in 1784. Not- 
withstanding, however, the high importance and general utiHty 
of haying a correct map of the country, seventy years have since 
elapsed, and we have not yet a uniform map of the whole king- 
dom ! England, in this respect, is behind most of the countries 
of Europe, which have long paid deserved attention to their 
national surveys and general maps. We learn from good 
authority, Mr. Vignoles, that Savoy, Piedmont, Italy, France, 
Baden, Wurtemburg, Saxony, Holland, Sweden, and Austria 
and Prussia, for several, if not all, of their provinces, possess 
detached maps, and that surveys for such maps are rapidly 
extending over Western Bussia. 

Those maps constitute, in the countries which possess them, 
the foundation of all proceedings respecting landed property, — 
such as valuations, assignments, inheritances, registrations, 
boundaries, arbitrations, assessments for local and general taxa- 
tion, rights, statistics, &c. They are called '^cadastres " or 
" terrier maps!^ 

Although such a lengthened period has passed away since the 
English Ordnance Map was commenced, we have not been alto- 
gether inactive. The Irish survey was commenced in 1834, and 
was completed and published on the sia^-inch scale in 1846, at a 
total cost of 820,000/. ; whilst the survey and map in England, 
published on the scale of one inch to the mile, had cost only 
750,000/. Ireland in this case, as usual, gets the best of it. 
Ireland, in about twenty years, has a map greatly superior in point 
of utility, cpmpletQd at a cost of 820,000/.; whilst Englaad for 
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itself, in sixty years^ only 'finishes part of a far less useful map, 
at a cost of 760,000/. We do not censure England^s generons 
treatment of Ireland, nor contrast it with its halting and stingy 
dealing with itself in this matter ; but we do think the fact we 
have named is one disproof of the everlasting allegation that 
Ireland's interests are ignored in England; it also affords 
some evidence in support of a very material difference which is 
sujj^posed to exist between England and Ireland in reference to 
similar public measures, namely, that Ireland very often obtains 
many beneficial objects of a like description, for which she does 
not pay; whilst En^and pays for them^ but does not always get 
them. We trust hereafter the two countries will be placed 
more nearly on an equality in these relations, and that there 
will be no grounds for the somewhat galling difference which 
has been adverted to. 

A large part of Scotland has also been s«»rveyed and mapped, 
on a scale of six inches to the mile. Scotland is proverbial for 
taking care of itself. 

Public attention, during the last few years, has been especially 
drawn to the advanti^ of a general or national map, by various 
infln^tial bodies in England and Scotland ; and also by many 
Acts of the Legislature, which have required accurate maps in 
older to carry them into operation. However useAil the 
Ordnance Map may have been as an itinerary map, and for 
military purposes, for which it was principally intended, it has 
be^i found to be quite insufficient for measures that required 
the asnstance of inaps. This defect was clearly pointed out by 
Colonel Colby, in his Report on the Survey of England and 
Wales, dated July 11, 1840. Lord Langdale, the late Master 
of the EoUs, in his Letter of the 30th of November, 1848, 
remarked, in reference to Scotland, " that if the National Map 
was limited to one mile to an inch, every requirement that may 
arise will give occasion for an additional snrvey, to be paid for 
by the community requiring it/' His lordship suggested tlie 
piropriety of taking into consideration the importance of public 
maps and surveys, and of making them, if possible, subservient 
to the tarious public purposes for which they are required. 
These valuable suggestions were not entirely imheeded; but 
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important measures of this description^ having no political or 
sectarian bearings^ nor party leayen in their composition^ make 
slow progress. The mere benefit of the public, however obvious 
and extensive, imparts no vigour to a measure, unless it can 
attach itself to one of the above powerful motives of action in 
state matters ; it must patiently abide its time. Accordingly, 
there is an interval of thirteen years in the correspondence on 
this national affair, that is, between the Letter of the Duke of 
Wellington to the Chancellor of the Exchequer, in 1840, and 
the Memorandum of the Hon. Mr. Charteris, dated in 1853. 

The subject of a general map, in the mean time, engaged the 
attention t)f the Society for promoting the Amendment of the 
Law. The following reference was made by the Society to its 
committee on the law of property : — 

'^ To consider the propriety of making a general map of the 
lands of England and Wales, for the purposes of registration 
and conveyance, and otherwise, and to ascertain what steps have 
been taken, and what materials are forthcoming, for making 
such map.'' 

The committee drew up and published a valuable report, 
which did good service, and to which we shall have occasion to 
refer hereafter. 

In the years 1861, 1852, and 1858, a lan^ number of appli- 
cations were made to the Treasury, relating to the ordnance 
survey, by the most influential societies — ^town councils and 
other public bodies in Scotland. These, together with the 
memorandum of the Honourable Mr. Charteris, before r^erred 
to, appear to have induced the Lords Commissioners of her 
Majesty's Treasury to take up the subject in earnest; for, on 
February 22nd, 1853, their secretary. Sir C. E. Trevelyan, sent 
the following note to Major Laram, E. E. : — 

^* Be so good as to assist us with your experienced judgment 
on the following points : — 

'' 1st. Is the six-inch, scale of the Irish survey sufficiently 
large for the various purposes to which a national survey is 
applicable? 

'^ 2nd. If we have to make the Irish survey over again, what 
scale would^ all things considered, be the best 7 and. 
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** 8rd. What scale do you reoommend for the northern 
(xmnties of England and the lowlands of Scotland ? 

^' I will thank you to consult Mr. Oriffith before you send me 
your answer^ and to let me know how far he agrees with you, 
and what his (pinion is on the points (if any) on which he differs 
from you." 

About two months after this. Colonel Dawson's masterly 
exposition of the subject appeared ; in the mean time, the Lords 
of the Treasury had, by their secretary, sent the following note 
to Mr. Vignoles and six other professional and scientific gen- 



" With reference to your letter to Sir John Burgoyne, of the 
6lh of July, 18S1, in favoiir of the six-inch scale for the ord- 
nance maps of the northern counties of England and Scotland, 
will you haye the goodness to inform me whether you have 
considered the advantage which might be derived from a still 
larger scale ; and whether, for all the purposes which a national 
survey should be expected to subserve, it would or would not, 
in your opinion, be desirable to adopt the scale of twelve inchte 
to a mile, instead of six? '' 

Lord Langdale, in the letter to which we have referred, speci- 
fied many of the requirements which a public map should sub- 
serve. The following more complete list of topics, including 
public and private matters aind scientific as well as social 
subjects, has been supplied by Colonel Dawson, Mr. Vignoles, 
and B. B. Grantham : — 

1. Assurances of Land. — 2. Astronomical Purposes, especially 
the latitudes and longitudes of places and points. — 8. Boun- 
daries of Counties, Districts, and Parishes.— 4. The Charity 
Commission. — 5. Disputive Rights. — 6. Drainage, public and 
private. — 7. Ecclesiastical Commission. — 8. Engineering, pre- 
liminary and in detail. — 9. Future public Assessments. — 
10. Future Registration of Assurances.-r-ll. Gas works. — 
12. Geodesic and purely Scientific Surveys. — 18. Geology, 
scientific and agricultural. — 14. Health, the General Board of. — 
15. Inclosure and Copyhold Commissions. — 16. Land, the Sale 
and Transfer of. — 17. Management of Estates. — 18. Military 
Matters, general and specific. — 19. Mineral Surveys. — 20. Naval, 
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as the basis of Charts of Coasts^ Harbours^ Estuaries^ &c. — 
21. Parliamentary Proceedings^ in reference to Standing 
Orders. — ^22. Parochial Assessments. — 23. Police Begolations. 
— 24. Poor-Law Arrangements. — 25. PuUic Purposes gene* 
rally. — ^26. RaUway Plans, for Parliament and for Works.-r- 

27. Registration of Titles, and Registration generally, — 

28. Tithe Commutation Business. — 29. Town Improvements. — 
30. Water works. 

Gentlemen most competent to form a correct judgment on 
the subject^ having suggested to the Lords of the Treasury that 
a general map should subserve the above purposes, thragh th§ 
list is still imperfect, the next question to be solved Wfis, on 
what scale ought the map to be constructed properly to effect 
the objects under consideration ? 

In reference to this very important inquiry, we t hink their 
lordships are entitled to the thanks of their countrymen for the 
very judicious course they adopted in order to obtain the most 
trustworthy matter for forming their own judgment on the sub- 
ject. Instead of following the old-fashioiRed n^ode of referris^ 
the question to some official personage as their sole guide, their 
lordships caused a circular to be transmitted to a lai^e nuutber 
of gentlemen, including our chief scientific men, our principal 
engineers and surveyors, to public bodies, and professional men 
of every description. Indeed, their lordships appear, to. have 
applied to every quarter from which they were likely to obtain 
useful and practical information. The following circular, dated 
April 16th, 1853, and signed " C. E. Trevelyan,^' was sent by 
their lordships to the parties just referred to : — 

" The accompanying correspondence and memoranda describe 
— ^first, the grounds upon which it was determined, in 1840, to 
publish the ordnance map on the scale of six inches to the mile 
for the country, and five feet to the nule for towns; and, secondly, 
the opinions now given on the question, whether the purposes 
which a national survey ought to subserve would be more fully 
provided for by an increased scale; and how far such increased 
scale would invohB increased expense. 

'^ The Lord^ Commissioners of her Majest/s Treasury 
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fe^nest that^ after baying attentayely read thes^ papers^ you will 
state in the annexed form what scales you wonld recom- 
mend for any national surveys which may henceforward be 
carried on at the public expense; and that you will add any 
special observations you may have to make in support of your 
(pinion. 

'^ It is assumed that the results of the ordnance survey will> 
under any drcumstances, be separately published on the reduced 
scale of one inch to the mile ; and the question upon which an 
opinion is solicited^ is merely between the scale of six inches 
and any lai^r scale/' 

The correspondence and memoranda named at the commence- 
ment of the above circular^ consist mainly of Colonel Colby's 
reports^ the letter of the Duke of Wellington^ the memorandum 
of Mr. Charteris^ Colonel Dawson's letter^ and the replies of 
Mr. Vignoles and the other gentlemen to whom the circular 
we haye cited was sent. 

Their lordships must have been gratified at the result of their 
circular. The large blue-book below-named bears evidence that 
their judicious expedient was eminently successful. They re- 
ceived upwards of 150 replies^ containing the well-considered 
(pinions of men^ and associations of men^ best qualified by 
experience and talent to give advice upon the topic. Besides 
adducing reasons for the opinion as to the scale which they 
recommended^ the different replies usefully suggest, and prac- 
tically discuss^ almost every topic of interest which can possibly 
be comprised in a national map. The Lords of the Treasury^ 
therefore, in this matter^ have gone to work exactly in the right 
way ; before any scheme of operation has been fixed upon, they 
have obtained the best materials for forming a trustworthy and 
latiftfaetory one. Hitherto, such undertakings haye been com- 
menced in a haphazard manner, and proceeded with experi-* 
mentaQy, until large sums of money have been expended, when 
it has been discovered that some blunder, fatal to the exactness 
or usefulness of the plan, pervades the whole. For instance,-^ 
we expended a yast deal of labour and money in the ordnance 
maps; ''but," says Colonel Colby, ''its insufficiency for the 
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purposes of public improvement hsB been shown by the 
costly parochial surveys whiish have recently been made for the 
settlement of the tithes, and by the numerous applications for 
surveys on a larger scale of the mineral and manufacturing 
districts/' 

The Lords of the Treasury, in this case, have praiseworthily 
taken e£Fectual steps to prevent the occurrence of such a costly 
mishap and expensive abortion. In this instance, we trust their 
lordships have set an example which will be rigidly followed 
and acted upon in such matters in time to come. Unquestionably 
a national map, made at the public cost, and for the general 
benefit of the whole community, should be made to contain as 
much useful information to the public as possible; the points, 
therefore, which the gentlemen to whom the circular was sent 
had to consider, were, what are the chief objects of information 
which such map should comprise? and on what scale ought the 
map to be constructed, so that it may properly exhibit the 
requisite information? The list of subjects above given contains 
a summary of the heads of such information ; these, it is obvious, 
may be amplified to almost any extent. We shall briefly discuss 
some of the principal topics, in order to bring their importance 
more prominently before our readers. Although a general map, 
constructed on correct principles, and on a scale sufficiently 
large to be generally useful, would be highly beneficial to the 
whole community, it is manifest that the interest contained in 
lands and houses most urgently demands such a general guide. 
Tithes, inclosures, registrations, assessments, poor-law regula- 
tions, drainage, and the thousand and one other fiscal r^ulations 
to which lands-are subject, require accurate maps for their settle- 
ment; and, as matters stand, subject the owners to large 
expense and great inconvenience, which a correct general map 
would to a great extent render unnecessary to incur. - The 
survey and maps for the tithe commutation, according to 
the veteran commissioner Mr. Blamire's estimate, have cost 
?,500,000^. : had there been a general map, on a sufficiently 
large scale, nearly the whole of this immense sum would have 
been saved in the settlement of that most important question. 
Moreover, it was a sad and short-sighted policy in this com- 
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mutation measme^that permitted ao large a som to be expended 
in surveys and maps irithout having a correct map of the whole 
country^ constructed on correct principles^ and on a prqper 
scale: had a general system been adopted^ and had only a 
modicum of the expense been taken from the Consolidated 
Fund, as the iGur payment towards a common benefit, no doubt^ 
for a very little larger sum we might now have possessed a 
national map adapted for every purpose. However^ though pro- 
minently manifest^ the opportunity was lost^ and the country 
has to repair and to pay for the omission. 

In reference to the importance of a general map of the lands 
in England and Wales^ we have mentioned before^ that the 
Society for the Amendment of the Law has bestowed much 
attention on the subject^ and published a report^ containing 
their views^ and many valuable suggestions. The committee 
appointed by the Society to consider the subject^ state^ ** that 
they find the various purposes proposed to be served by a 
general map^ and in which they are inclined to concuTj are to 
provide the Govenunent and the community with such accurate 
information as to the extent^ the character^ and the divisions of 
the Bur&ce of the country, as might facilitate the conveyance of 
real property, the administration of justice in disputes concern- 
ing boundaries^ and^ generally, the rendering more accurate and 
more easy all transactions affecting the land of the country, 
either as between individuals, or as between the Oovemment 
and the public/' 

The committee chiefly directed their attention to three points 
of inquiry : — 

1. The description of map required for the purposes in view. 

2. The probable expense of its construction. 

3. How much of such expense may be saved by adopting the 
results of surveys already made or undertaken for other 
purposes. 

The report contains much valuable matter upon each of these 
points, some of which we shall place before the reader here- 
after. The committee lay considerable stress on one charac- 
teristic which a public map ought to possess, which is of con- 
siderable importance, and deserves very mature consideration. 
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especially aa the question has two aspects^ and each its adro^ 
cates : We shall att^npt to give an outline of both sides^ so that 
the reader may form a judgment for himself. The committee- 
report that the chief requisite in the required map is the 
delineation of eyery separate property^ and that every separate 
plot or parcel of land brought under its operation should be 
delineated and identified upon a public map. Now^ it is the 
opinion of expmenced surveyors and others^ that a public map 
should be of such a nature that it should not only answer its 
purpose at the present time^ but should be just as applicable a 
century hence^ and that no probable change of circumstances 
should lessen its general usefulness. Other reasons alleged by 
the objectors to the delineation of small plots^ are^ that a map 
of the whol6 kingdom^ even upon a small scale^ is am expensive 
affiur ; and therefore^ a map that will subserve most of the civil, 
scientific^ and other requirements of the state and public^ will 
necessarily occasion an expense proportionate to its utility: it 
cannot be expected or wished that^ as soon as such general 
map is completed^ it shall want remodelling^ and thus lay the 
foundation for a perpetual map-taxation. In the west of 
England^ it is alleged^ particularly in the neighbourhood of 
towns^ the land is divided into small indosures by fences of 
considerable width: the hedges not only injure the soil^ by 
overshadowing it, breeding weeds, &c., but they actually cover 
a large quantity of land. During the last few years, the removal 
of these pernicious fences has been a striking feature in agri- 
cultural improvements : some landowners, within a few years, 
have taken down several miles of hedges — ^upwards of fifky have 
been removed in a year or two in the same vicinity. Much has 
been done, it is argued, in this kind of improvement, but a vast 
deal more remains to be effected. Besides the gain in quantity 
of land, other agricultural improvements are nearly valudess as 
long as these overshadowing fences occupy so much space : th^ 
removal, therefore, is absolutely necessary — it is continual, and 
many years must elapse before it can be sufficiently completedj 
so that the face of the country, with respect to fences, can be 
deemed to be in a state of permanency. Hence, the objectors 
assert, it would be rendering a general map intricate for no 
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ua^ul porpoBe^ as well as uimeoessarily expenstye^ were the 
fmoes of every plot delineated as they edst. The fences of 
plots are continually varying ; and unless the public map were 
constantiiy modified, it would very soon represent a state of 
things which had been, but is not. To have any kind of 
restriction laid on the removal of such fences would be detri- 
mental to the improvement of land, and sadly counteract the 
advantages of a general map in reference to land. Upon these 
grounds,, it is contended, that it is matter entitled to very grave 
deliberation, whether a general map, to be permanently useful, 
should contain varying minutise; whether it is desirable to 
delineate on it more than roads, rivers, and other objects of an 
unchanging kind, together with the boundaries of parishes and 
estates, leaving the smaller divisions of eaeh to be supplied as 
occasioii may require : were the boundaries of parishes and pro- 
perty thus delineated, all the fixed objects in each duly laid 
down, and a sufficient number of admeasurements taken and 
represented for determining all of them at any time, the general 
map, for a continuance, could not be expected to show more — 
should circumstances require a more minute division, the map 
of the locality would afford the ready means of effecting it. 
!F<»r example, were an estate- to contain a square mile duly 
mapped, and all its chief objects accurately delineated; and 
should it become neoessary to divide that property m any 
manner^ it is dear, that such division might with no difficulty 
whatever be piioperly laid down and shown by the map; but 
were the divisions first laid down and subsequently changed or 
removed, the useless lines would tend to confuse, instead of 
instruct: only the permanent lines, the objectors maintain, 
would be of practical utiMty. 

There is mudi, however, to be said on both sides of this ques- 
tion : the subject was considered and fully discussed in the Report 
on RagtBtraiion and Convey aiHcing. As we have given the^ prin- 
dpal objections to the delineation of small indosures on a general 
map, it is only fair that we should adduce the opinions of very 
high, authority as to how the objections may be obviated. Per- 
haps we cannot do better than, in the first place, to state what 
is actually done in Belgium, where there is a eadastre, or public 
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map, regiistration^ &c., in full operation. We ieam from 
Mr. Sanders's statement (Report on Registration and Ck)nyey- 
andng; p. 7), who visited Belgium expressly for the purpose of 
obtaining information on the subject of registration and the use 
of maps^ that ''in order to provide for the changes which are 
constantly taking place in the properties marked in thecadsstre^ 
it is the duty of a certain number of geometers (officers of 
Government) to make two journeys in the' course of the year 
into the various communes^ and to mark down all the altera- 
tions which have occurred since their last inspection. All 
obvious and visible changes^ such as the building of new housesi 
or the pulling down of old ones^ or the making of new roads^ 
&;c. &c.^ are pointed out to them by the bourgmestre of the 
commune^ whose duty it is to do so. And as to those changes 
which have arisen from sale, exchange, or succession, and con- 
sequent alteration or division of boundaries, they receive 
information thereof four times a year, from the officers of 
registration. 

'' Having thus ascertained the changes that have taken 
place, and having remedied any previous errors, or miscalcula- 
tions, or mismeasurements, that might have existed, and having 
noticed any omission of land by the retirement of a river or the 
sea, they make the corresponding alterations on the face of the 
copy of the sectional map left for the use of the commune, by 
scratching out with a penknife, and filling up again with pen 
and ink or colours, as they think most advisable. 

" But it is necessary that these various alterations should also 
be recorded in the cadastre kept in the chief office of the pro- 
vince. The original maps kept there are never altered, but 
remain for ever, as evidence of the original state of the proper- 
ties. The subsequent alterations, therefore, are shown by means 
of a supplemental map of the section in which the alterations 
have taken place. This supplementary map is not used merely 
to record the alterations of one year, but upon it are recorded 
the alterations of all subsequent years as they occur, th&alt^a- 
tions being made on the face of it by scratching out and filling 
in, in the same way as has been before mentioned with respect 
to the copy of the sectional map kept in the commune. 
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*' The geometers^ on their return from their periodieal jonmeys, 
are obliged not only to record the changes which have taken 
piaoe^ but wh^i no changes have taken phice^ it ia their dnty to 
return a n^ative certificate to that effect. 

'^ No new map or cadastre has been made since the comple- 
tion of the original cadastre^ nor is it known that there is any 
intention to re-map the country/' 

Captain W. Yolland, R. E., who had the charge of the head 
office of the ordnance survey^ in his eyidence to the Committee 
on Registration (1682)^ says : '^ I should mention that a recent 
discovery has led to very great and increased facilities for making 
any alterations which the changes that may take place in the 
country may require from time to time — I allude to the electro- 
type process. Its introduction has given very great facilities for 
the revision and correction of original maps^ that would otherwise 
become obsolete from the numerous changes that take place in 
the fences^ &;c.; and it will be perfectly feasible to preserve 
plates of the exact state of the country at every quarter or half 
century^ or more frequently if deemed desirable. An impression 
in copper^ technically termed a matrix^ is deposited on the 
original plate by the electrotype process. This impression will 
exactly correspond with an impression on paper^ except that 
every ink-line on the paper impression will correspond with a 
raised line of copper on the copper*plate^ and that^ instead of 
paper^ the impression will be of copper. Such fences, buildings, 
&c., as may have been removed during the quarter-century, or 
other period, are then scraped off the surface of the copper 
matrix, and a duplicate copper-plate is then deposited on the 
matrix, differing only from the original plate by blank copper 
being shown where the fences which have been removed are 
shown on the original plate.'' 

Again (1684) : " General maps of the rural districts, and 
special maps of towns, once made, should, in my opinion, never 
bp permitted to become obsolete by changes of boundaries, 
fences, Sbc. ; but whenever a proprietor makes any such changes, 
I think he should be required by a legislative enactment, to 
notify them to a central topographical department, by whom • 
the necessary data in each parish or township may be annually 
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asoertained^ to enable the proper corrections to be made on the 
general map ; and the expense of making such corrections might 
be met by a small charge or fee. from each proprietor altering 
fences^ &c. (similar to that which prevails abroad)^ and by the 
funds arising out of the sale of the maps. Thus the cost of 
expensive revision and correction would be altogether avoided^ 
inasmuch as the notifications received from the proprietors of 
land of alterations made by them^ would enable a single sur- 
veyor^ with such documents in his hands^ to go over a large 
extent of country^ as he will then merely be required to look to 
the parts that are officially reported/' 

Captain Yolland^ as the reader has learned^ is of opinion that 
the national map^ having originally been constructed at the cost 
of the public and for the benefit of the whole community^ indi- 
viduals should be compelled by a legislative enactment to 
render the process of maintaining the accuracy of such map as 
inexpensive as possible ; and that^ therefore^ it should be com- 
pulsory on the owners of landed property to report all altera- 
tions which they may make in it^ to some central office. No 
doubt a compulsory enactment of some kind would be necessary 
to keep the map in working order ; but there is one part of 
Captain Yolland's scheme to which we decidedly object^ namely^ 
the fee to be paid by the proprietors on making any alterations 
in the fences^ &c. We quite concur in the opinion that such 
fee would operate as a bar on improvements^ and prove a serious 
drawback to the benefits of a national map ; — ^such fee should 
only be paid as a penalty for omitting to report the alteration. 
However readily such fee may be paid in the countries adverted 
to^ it would not be attainable in England ; and the mere proposal 
of such a tax would very probably endanger the obtainment of 
a general map. We trusty therefore^ that the mere notification 
of alterations will be all that may be required by legislative 
enactment. 

Colonel Dawson^ who has had more experience with regard to 

the use of maps in social measures than any man in England^ 

perhaps than any one living, says, that altered apportion* 

. ments are shown by supplementary maps, and that, when the 

original maps are prepared as required by the Tithe Commis- 
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sioneiB^ and the lines which are measored on the gromid are 
left upon them^ there is no difficulty whatever in tracing the 
boundaries^ as the fences and boundaries can afterwards be 
traced on the ground with perfect accuracy. This is practical 
proof that maps showing eyery plot can be altered if necessary. 
Captain YoUand has pointed out a method of doing it cheaply : 
hence^ upon the whole, we think^ in order to insure all the 
advantages that should attend a national map, that it should 
exhibit all the indosures^ the practical difficulties can easily be 
obviated; and we are of opinion, that the reasons for such exhi- 
bition of indosures are very much stronger than those brought 
against it. No doubt there will be a general office for the 
deposit and safe-keeping of public maps : the tithe and indosure 
offices are a nudeus for the formation of such depository. But 
a central office will not be suffident ; there must be a similar 
office at least in every county — perhaps in still smaller districts. 
When such establishments are founded, as they at present exist 
in Belgium and other countries, there will be little difficulty in 
rectifying the map and its accompanying terrier, so that it shall 
always represent the country precisely as it is. It would be un- 
philosophical to be too sanguine as to the real advantages which 
must result to the community from such a depository of all kinds 
of knowledge ; still we believe it will be richly worth the cost. 

In addition to the various subjects already named which a 
public map should be made to subserve, there are many others 
suggested in the correspondence, and which it is hoped will 
receive due consideration when the admeasurements and other 
preparations are made for the construction of the national map. 

In discussing the advantages of a national map, taking the 
view of it which we have so far dwelt upon, it would seem to 
appear that only the owners of lands and houses are interested 
ia the subject. Unquestionably it does deeply concern that 
lai^ and important part of the community; but it almost 
equally afiTects every other section. Nearly all are connected 
with houses and lands, as payers or receivers. Bents, rates, and 
taxes, like pallida mora, with aquo pede come to all ; and if there 
be such Elysium in Great Britain into which the heralds of these 
deities never make their appearance, the blessed inhabitants 
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need not troaULe themselves aboat a general map. We fiiUy 
admit that it does not vay much eoncem th^oi^ exo^t as a 
matter of sdence and credit to the country* But whomaoevesr 
assessments and taxation affect^ whether landlord or tenant^ a 
national map^ constructed upon cmrrect priudpleSy and adapted 
to facilitate an equitable sd;tiement of disputes in these matters^ 
is of Tery deep importance. These subjects — lands and houses — 
are abiding ones^ and the incidents attached to them of con* 
tinual occurrence^ — and tibey will remain so. Moreover^ vhat^ 
ever tends to make easy, and expeditious the transfer of this 
kind of national property, and at the same time makes the oon* 
veyance from one man to another safe, is a source of gena*al 
benefit to that part of society that possesses any property. A 
general map, having the confidence of the country by its proved 
exactness, and recognised by the l^islature as a national docu-!- 
ment, would very materially assist, and, we think, ultimatdy 
would be very instrumental in efPecting the desideratum. 

A general registration of titles, &c., is a measure of paramount 
importance, and must in no very long time engage the attention 
of Parliament, with the view of forming some feasible scheme, 
and passing it into a law. A general map, exhibiting each plot, 
together with a book of reference, appears to be absolutely 
necessary before such a measure can be commenced. 

The report of the Law Amendment Society, to which we have 
more than once referred, thus speaks of the map tibat they 
recomm^id, as sabeervient in simplifying the conveyance of 
land, and in aiding the registration of titles : — ^' The plan ia 
question pre^supposes that every separate plot or parcel of land 
brought under its operation, shall be delineated and identified 
upon a public map; which map shall be accompanied by a 
register, descriptive of such needful particulars^ in reference to 
each parcel, as cannot with convenience be given upon the face 
of the map itself. 

^' Such delineation and supplementary description are deemed 
necessary to the proposed plan of registration, as fomishing the 
principal means by which the economy, simplicity, and certainty 
anticipated in. its operation are to be attained. They are con- 
sidered necessary to its economy, as a:iabling the parties to the 
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disposal of real prdp^rty^ in most caaes^ if not iti all^ to substitute 
a diort reference to the land dealt with, for the long written 
descriptions at present in use ; necessary to its simplicity, as iden- 
tifying the method of precise legal description with one which 
experience has j»roved to be amply sufficient, and which is 
already widely in Use and well understood ; and necessary to its 
certamif, as reducing to a mimmum any doubt of the nature or 
identity of the property affected, which might otherwise arise 
from shortening the present method of description.'' 

We fancy that a public document, which so materially tends 
to improve the general weal in such a variety of ways, is self- 
recommending, and requires no argument to enforce its 
adoption. 

Before, however, any practical operations are commenced for 
constructing such a national chart — the caution is worth repeat- 
ing, — ^it behoves its promoters and superintendents cautiously to 
consider how it may be made to comprise, in the first place, the 
most accurate information, and in the next as nmdi of the most 
useful matter as possible, both social and scientific. Every 
possible topic should be duly weighed, and the most important 
selected. By well digesting a scheme in this way, the right 
course may be taken to lay a good foundation, and to build 
securely ; otherwise the same blunders will very likely be 
repeated which we censure in former measures of the kind. It 
would enable us to complete as we proceed, instead of making 
alterations at every step ; and when we come to the end, find 
that the patchwork is practically useless, or that it does not 
include what it might have comprised had proper forethought 
been exercised. 

The reports and correspondence to which reference has been 
made, ccmtain discussions on a great number of sulgects upon 
which a general map should contain information. We have 
made some remarks upon one or two of them, and can only 
touch on a few others; but we trust the whole will obtain the 
cautious ddiberation of the concoctors of any measure that may 
bQ adopted. 

We have learned from Mr. Sanders's report, *^that all 
changes whicb have taken place are ascertained ; all errors, mis* 



S88 On a National Map. 

reference-book^ in which each {dot is to be denoted by the same 
number as that marked oa the map? because^ if this should be 
done^ we must determine the smallest space on which a 
moderately large number could be inserted with due regard to 
accuracy. Captain YoUand has resolTed this question^ and he 
finds the smallest rectangular space on which the figures 893 are 
legible^ 18 ^^ which has its sides 0*16 inch^ and 0*075 inch; 
and its area 0*01125 inch. Now^ on a map constructed on the 
scale of 6 inches to the mile^ the above space on the map would 
represent a space on the ground of the following dimensionJs;'-^ 
in length 132 feet^ in breadth 62 feet^ in area 82 perches. 
Further^ as on a map so constructed^ an acre would be repre- 
sfented by a square^ of which each side would barely equal the 
fourth part of an inch^ it wiU be manifest to the reader tiiat 
it would b^ impossible to scale off upon it a few perches only. 
Hence the present ordnance map^ constructed on the scale of one 
inch to a mile^ is useless for fiscal purposes : it does not admit 
6f testing any areas except large ones ; one square inch on the 
map represents 640 square acres on the ground : it must be 
obvious l^at even a few square aeres cannot be made dis- 
oeimible. 

A square inch on the map made on the following scales^ repre- 
sents the quantity on the ground, which is opposite to it. 

6 inches to the mile 17*77 acres. 

12 „ „ 4-44 „ 

ISi „ n 3*80 „ 

«0 „ „ 1*60 ,, 

<©4} ,, ,, ,., ... 1*11 „ 

26| „ ,; ... ... 0*90 „ 

We are told ^^ that 24 inches to the mile is the smallest settle 
which will admit of the area of each inclosure being obtained 
by scaling the map itself, with sufiicient accuracy to serve the 
purposes of valuation, or any of the various uses to which a map 
dn a large scale, with the areas of each inclosure, mi^ be 
applied.'* 

It has been practically proved that the ordnance maps have 
been wholly inaiq^cable to parochial assessmei^, the tithe 
eommutation business, commons' inclosure, or indeed to any 
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of the large nmnber of meararas affoctiiig land ; the scale is so 
flUDnte, that only paroelB of land of large ezteat can be meatored 
on it ; small plots and short distances ave inappieciaUe bjr it. 
Within the last twenty years we have had to apply maps to the 
settlement of important questions throughout England and 
Wales^ especially in the tithe commutation business^ one of the 
most weighty^ intricate^ and by far the most difficult social 
measure that has ever been carried into operation ; and it has 
been brought to a conclusion with less litigation amongst the 
conflieting interests concerned, and more satisfactorily to the 
public generally, than even its chief inromoters could have 
hoped, mudi less expected. For the tithe commutation a large 
part of the country has been accurately mapped \ that is, the 
maps of parishes exhibit every close in it : the plots are num- 
bered on the map; and in the reference-book, opposite the 
namber, is the dose, and its area, corresponding to that on the 
map, which has been tested by scaling. But more than this, 
the whole area of the parish has been determined by main lines 
measured and laid down on the map; and in the next place 
tiie area of the parish has been determined by the sum of 
the areas of all tiie inclosures contained in it. The labour 
which Colonel Dawson and his assistants have performed in so 
testing so large a number of parishes (amounting, it is said, to 
17,500,000 acres), can scarcely be understood by any one who is 
unacquainted with the process: the value of these maps we 
doubt npt will be duly estimated hereafter. Had the whole 
country, fortunately, been mapped systematically in the same 
manner, there would have been a proportionally larger stock of 
valuable material in baud for constructing the national map 
than we now possess. The tithe commutation measure, how- 
ever, has practically illustrated the point, that a map, to answer 
its purpose in such matters, must be constructed on a large acale. 
Mr. Henry Warburton, who has evidently examined the matter 
with great attention, and brought great scientific and practical 
knowledge to bear on it, says, ^' That a scale of 26| inches, or 
tbereabouts, is the proper scale for a map wherewith to identify 
lands in cultivated rural districts, may, I think, be safdy con- 
voL. Liii. NO. evil. 2 I 
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duded : Ist^ because it is the result of very extensive experience 
in Ikigland, and on the continent of Europe; 2nd^ for reasons 
which may be assigned to account for that result. 

" First, as regards experience/' 

The scale of 26| inches is the scale which is preferred for 
ordinary estate maps by the persons practically conversant with 
the management of land in the rural districts of England! The 
scale of 20 inches is considered as barely sufficient for the pur- 
pose. ^' The Copyhold and Tithe Commissioners, in the maps 
prepared for the objects which they are appointed to promote, 
and also in the maps prepared by their advice for the purpose 
of parochial assessment, always recommend the adoption of the 
scale of 26| inches ; and they are of opinion that in no event 
ought the scale for registration^ purposes to be less than that of 
24 inches to the mile. 

'^ The territorial surveys of their respective countries, made 
in the course of the present century by the governments of 
many different nations in Europe, are all drawn to the scale of 
^^i^inr inches to the mile, a scale about five per cent, less than that 
of 26f inches ; an dthe uses which are made of the public maps, 
in the countries which have been so surveyed, establish the fact 
that the scale of 25i^^ inches to the mile is well adapted to 
the identification of lands in cultivated rural districts.^' 

The Lords Commissioners of her Majesty's Treasury, how- 
ever, did not at once adopt the scale of 26f inches to the mile, 
which had been so. extensively employed in the first class tithe- 
maps; but cautiously, as we have seen, sent their circular to 
every quarter from which they were likely to obtain information 
that could be. depended upon ; their main question being, whether 
the 6-inch scale which had been employed in Scotland and 
Ireland should be used in the construction of a national map, 
or whether it should be made on a larger scale. The 6-inch 
scale has its able advocates, and their arguments in its favour are 
entitled to due consideration; but the number of replies in 
favour of larger scales was overwhelming, and the reasons 
alleged for their adoption unanswerable. 

24 and 26| inches to the mile for rural districts, and 
120 inches to the mile for towns, had by far the greatest 
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number of reoommendationB^ though some other scales had 
their supporters. The Lords of the Treasury^ having obtained 
the best evidence which the country could supply, that the 
national map ought to be constructed on a la^rge s^e, still pur- 
sued their judicious and cautious course. It has been said that 
the scales of 24 and 26f inches to the mile had the greatest 
weight' of evidence in their favour; but it had been shown to 
their lordships, that the continental scale of 2^^ff^ inches to 
the mile, adapted to the decimal system, is just a mean between 
the two scales, 24 and 26| inches to the nule. Either of these 
three scales would suffice for the purposes required; but there 
is reason to expect that the decimal system of weights and 
measures may be introduced at no very distant date, and con- 
sequently that some modification of our units of length 
may become necessary : it is therefore questionable whether 
scales having reference to these units should be adopted, or 
whether, in preference, we should not take scales Irhich bear a 
definite proportion to the actual lineal measurement on the 
ground, which would be applicable to any unit, and be entirely 
independent of any fixed one. 

The English Statistical Society had given the following opinion 
upon the subject : — " The unit of measure having been pro- 
perly determined and fixed on, it is desirable that every map, 
whether on a lai^e or a reduced scale, should be in such relation 
to the unit of measure as to be expressed by an exact decimal 
equivalent, easily convertible into the popular denominations of 
quantities of land. 

'' It would appear from the various states in Europe, as well as 
from the opinion of men of great practical experience in this 
country, that a less scale than one ranging from about 24 to 27 
inches to the mile would not suffice for the accurate delineation 
of the minute details so often required for practical purposes. 
If, then, the mile should be adapted as the unit of measure, the 
nearest fraction between the above limits would be t^, or 
'0004 mile, which differs in but a very slight degree from the 
scale suggested by many authorities, but possesses the recom- 
mendation of assimilating all the calculations to a simple decimal 
system.^^ 
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Hie seale for towns should be double^ treble^ or some cok^ 
Yesa^nt multiple of the fraction *0004 of a mile. 

A Statistical Conference^ eonyened under the authority of the 
Belgian government^ was held at BrusselB in September^ 1853. 
M>. !Farr was appointed to attend the conference by the Aegistrar 
General, with the approbation of the Lords Commissioners of 
her Majesty^s Treasury, who directed him to draw up a report 
of the proceedings. In reference to maps, Mr. Farr says, '^ the 
opinions of those at the eonference who construct, and of those 
who have occasion to use maps, were unanimous.^' It is stated 
as a f8ct> and laid down as a principle, in their prograonme and 
report, that the '' field or plot is the fundamental element of the 
modem cadastre.^^— La parcelle est la base fimdameniitk des 
cadastres modemes. And it appears to be well established^ that 
the parcels can only be laid down accurately in ordinary eircuxn- 
stances on the seale of about ^tW =^ ('0004), as it is commonly 
expressed on the Continent; or of 25^ inches nearly to the 
mdle^ as it is often expressed here. 

'^The scale of the whole country would be *0004 mile; that 
of the towns would be by the same mode of expression, *0020 
mile : a mile of territory would be represented by *0004> mile 
on the general map. The same fraction would be as applicable 
to any other unit measure as to a mile.^' 

The Lords of the Treasury had it thus enforced cm their 
attention, that a general map, to fulfil the purposes for which it 
is demanded by the public, must be on a lai^ scale; — ^that the 
English ordnance map of one inch to the mile was highly ser- 
viceable for many purposes, but altogethcfr useless for a great 
number of others ; — ^that the Irish and Scotch map, constructed 
on a scale of six inches to the mile, could be made available in 
a proportionally greater number of matters requiring the use of 
maps ; still, that it was totally inadequate to the requirements of 
the day. Although their lordships had the most Convinciilg 
evidence that one of three scales, namdyi 24^ £&^, or 26§ indies 
to the mile, should be selected, they did not hastily determine 
for themselves and take one of the three at haphazard ; but 
they again applied to the same quarters lor the adriee which had 
already so promptly attended to their request, and so satis- 
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fiwtcmly justified the prnd^t ooone that their lovdahifs had 
taken. In Jannaryj 1854, the Secretarj of the Treatnry, Sir 
C. Trevdyan^ traaflinitted the fdUbwing letter to each of the 
gentlemen to whom the former one had been tent : — 

'' I am commanded by the Lords CommissioneiB of her 
Majesty's Treasory to ccmrey to yon their thanks for your 
answ^ to their previoas oommnnication on the snligeot of the 
ordnanee survey, and to request that you wiH, at your eailiest 
ooorTenience, inform them whidi of the undermentioned scaks 
you would recommend, supposing it to be determined that the 
scale should be sufficiently large to comprehend aU the olgects 
for which surveys and plans are usually made, via. : — 

'' 1st. A scale of twenty-four inches to the mile for rural, and 
of ten feet to the mile for town districts. 

''2nd. A scale of three diains to the mile, or 26f inches to 
the mile for rural, and of ten feet for town districts. 

'' 8rd. Scales bearing a definite numerical proportion to the 
linear measurement of the ground to be mapped, t. e. the scale 
of TtW for niral districts^ and ^^ for towns, as recommended 
by the Statistical Society of London and the Statistical Ckm* 
fer^ice at Brussels, those being fi^ictions now in general use on 
the continent of Europe, and nearly equivalent to the scales 
of 2 feet 1^ inches to the mile for rural districts, and 10 foet 
6| inches to the mile for towns. 

'' My lords request that you will further state your opinion 
whether the adoption of these decimal scales would be produce 
tive pf any practical inconvenience/' 

Tl^eir lordships received a large number of replies : each of 
the scales named in the circular had its able advocates, and 
strong arguments were adduced in its support. There were 
thirty-nine replies in ifavour of scales of 24 inches and 10 feet 
to the nulci sixty-two advocated the adoption of scales of 26| 
and 10 feet to tiie mile ; seventy-nine answers were in favour of 
scales bearing a definite proporticm to the linear measurement 
on tibe ground ; and eleven replies advised the adoption of other 
scales. Moreover^ fifty-two opinions w^e adverse to the decimal 
scale, because it would be attended with practical inconvenience, 
and ninety-one in its favour, denying that it would practically 
occasion any inconvenience whatever. 
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It will be seen that scales bearing a definite numerical pro- 
portion to the linear measurement of the ground obtained tlie 
greatest number of opinions in their favour — still there was a 
large number of scientific and practical men who preferred other 
scales. Counting heads^ and deciding upon mere number in 
such a case, would have been hazardous in the extreme. Their 
lordships had obtained a mass of valuable testimony somewhat 
conflicting^ and requiring much practical knowledge of many 
subjects to draw a just couclusion from it. Here again their 
lordships^ instead of acting entirely upon their own responsibility, 
submitted the evidence thus collected to a committee^ no doubt 
the most competent one, in their lordships' opinion, to sift and 
weigh the matter adduced, and to form a satisfactory judgment 
from it. 

By a Treasury minute, dated June 18, 1854, their lordships 
directed to '' transmit to Sir John Burgoyne, Mr. Blamire, and 
Mr. Kendal, the replies which had been received to the circular 
letter from the Treasury, dated the 16th of January last, and 
state that my lords have been pleased to appoint them to be a 
committee for the purpose of considering the evidence which 
these documents contain, and reporting what in their opinion 
is the conclusion to be derived from it, in reference to the 
question between the scales of 24 inches to the mile, 26| inches 
to the mile, and -^st^ of the linear measurement of the ground 
to be mapped, which have severally been proposed for laying 
down the results of the ordnance survey of rural districts." 

On the 6th of July the committee reported to the Lords 
Commissioners " that the weight of evidence contained in thb 
printed correspondence submitted to them is decidedly in favour 
of the scale of ^tW of the linear measure of the ground to be 
mapped." 

We apprehend that no one will for a moment question the 
soundness of the committee's determination ; they add : '' Whilst 
thus reporting to you the conclusion that we have arrived at on 
the subject directly referred to us, we would beg to be permitted 
to recommend that, in adopting for the plans of the national 
survey any scale so large as to be available for property purposes 
and the determination of the acreable contents, or areas, for the 
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sale and tnmsfor of land^ puUic attention should specially be 
pointed to a fact which does not appear to be brought out with 
sufficient deamess^ in the printed correspondence, for unpro« 
feasional readers, vis. : — 

'"That the plans must of necessity represent the surface of 
the country as it would appear projected upon a horisontal 
plane; and that the areas obtained by admeasurement firom the 
plans so projected, must, in mountainous and hilly districts, 
be less than the actual superficial admeasurement of the 
ground. 

'^A means of estimating approximately the difference will, 
however, be afforded by the surface levek, or figures indicating 
the actual altitude above the sea, of numerous points upon the 
map, along the hills and the valley lines ; and tables m&y readily 
be calculated to show the per*centage allowance to be added, in 
every case, to the horizontal admeasurement of the land, for 
every degree of inclination of its surface, or for inclinations of 
any given number of feet in 100 feet of horizontal distance/^ 

We have endeavoured, perhaps tiresomely, to famish our 
readers with a faithful sketch of the course which has been 
followed by the authorities in this matter — ^a matter, so impor- 
tant in its various points of view, as to become an object of high 
national interest. The Lords Commissioners of the Treasury 
have performed their part throughout in a real business-like 
manner; they have acted as though they heartily desired that 
the National Map, when completed, should be worthy of the 
country that it will represent. 

Their lordships, having obtained and considered the report 
just cited, which may be said to have condensed all the corre- 
spondence to one point, namely, that the scale for rural districts 
should be -^^ of the linear measure of the ground to be mapped, 
came to the conclusion, ^'That the surveys of Ayrshire and 
Dumfidesshire should be laid down and drawn on' paper to the 
scale recommended by the committee, t. «., -gtW ^^ ^^ linear 
measurement of the ground ; and that upon the margin of every 
separate sheet of the map, in addition to the statement of the 
proportion which the linear measurement of the map bears to 
reality, there should be drawn scales expressing English feet. 
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yarin, dudns^uid miles; so as to provide lor a leady companaMm 
witk otiier msps/' 

^' Their lordships were abo of opinion that, until a final 
determination shall be arrived at, as to the scale upon which 
the Ordnance Survey shall be conducted and engraven, the 
oourae which has been authorized in reference to Ayrshire and 
Dumfriesshire should be aj^Ued to the suno^ of oUier-districto/^ 

We have thus traced the line pursued' by their lordships in 
this matter almost as fiu* as we are enabled to follow it. We 
have been under the impression that their lordships^ chief objeet 
in obtaining the information that has been referred to, was* to 
lasy a well-considered basis for a map of the whcde country. 
We think it would be difficult to devise a more judicious pro- 
cedure fin* laying sudi foundation than has been adopted. Up 
to the minute last cited, we have followed their lordships witii 
interest and hearty approval ; but we must hesitate before we 
pronounce their crowning act to be alike praiseworthy; it may 
be equally so, but, to our mind, it is not so clearly perceptible. 

There has been an abundance of patchwork already with 
req)eot to maps; and we lure not at all sure tluit it would not 
have been more advisable to have completed the two ooimties, 
Ayrshire and Dumfriesshire, on the same scale as the other parts 
of Scotland have been mapped, than to break off the unif<»rmify 
in reference to these two counties, which will add another patdi, 
of a totally different kind, to all the other map^work throogbMit 
the kingdom : we should like to have seen Scotland finished 
on its six-inch scale, and England and Wales on the one-indi 
seale; and then, in good -time, the whole mapped on the 43Gale 
that has been so strongly Tceommended. iNo doubt, maps oon- 
structed on the six-inch scale possess many peculiar advantagesr ; 
but it is equally clear that the map made on the scale of yttsv 
of the linear measure on the ground, can be^plied to a vast 
number of Qther important purposes ; the latter will be appli- 
cable to almost every property and fiscal question that can arise, 
the former to very few. When points of this kind ooour, pttrties 
interested in Ayrshire «nd Dumfriesshire will have a map made 
at the public expense to suit their purposes, whereas the land- 
owners and others, in other parts, must be at the expetise of 
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kuni^. maps made to barry enctly nniilar oporatioiis into effect. 
An anomaly of this kind eamiot be permitted to ezi^.Teiy long; 
wethink it oa^ not iobe created* A large portion of England 
has been mapped on a scale of one inch to a mile, which, thoogfa 
h^Uy iM^ttl for certain purposes, cannot, as we have seen, bo 
dsjpijptiedL to a great nunibar of others. Scotland has had its 
wishes gratified, by having a map of six inches to the mile of 
the whole country, except the two counties mentioned above. 
Ireland, we believe, has been completely maj^ed on a aeale of 
six inehes to the mile. We have already made some remarkap 
on Ireland^B good fortune in such matters, as compared with 
Bi^and, wfaich*appears to ne^ect itself, whilst it gratifies the 
deaiiea of Ireland and Scotland. However, it is high time to 
adopt a more equitable bestX)wal of such advantages on the three 
parta of the kingdom ; we protest against the iniquity of pro- 
tiding surveys and maps to answer every purpose for the owners 
of property in one part of the country, whilst the owners in 
etcry odier part are compelled to pay for making such maps 
out of their own pockets. We oonnder the difference thus 
made anomalous and iniquitous, and we trust that Bngiand will 
not permit its continuance. 

' Vfoat the whole, as matters stand, we are of opinion, that in 
aeeordante with the intimation conveyed in one of their lord- 
diips' circulars, the map of the one-inch scale shoold be com- 
pleted, and that Scotland should be finished on the six-inch 
scale. Then, as we have said, the ^hole kingdom should be 
mapped on the scale of -^^i^ of the linear measure on the ground 
far rural districts, and -^ of the linear measure on the ground 
far towns having a population of 8,000, or perhaps less, especi* 
atty when surrounding circumstances indicate a probable increase. 
We decidedly think, in making thk national map, wheneverit 
may be commenced, that England is justly entitfed to be first 
mapped; the other parts of the kingdom have hitherto had 
peculiar advantages derived from maps mode at ihe>puUic cost; 
we trust the next step will be to make an equitable adjustment. 
En^and wants no nndue preference, but she is clearly entitled 
to have as much for her money as the otfaei^ parts of the king- 
4pm get forthfirs; she has hitherto had reason to complain for 
VOL. Liii. NO. evil. 2 k 
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being obliged to pay for public measures from which she derives 
no benefit ; ^for instance^ she has been contributing the largest 
part of the expense for making much more perfect maps for the 
other parts of the kingdom than have been prepared for her^ and 
the consequence has been^ that Englishmen have been put to an 
enormous expense of having maps made in both commutation 
and other matters. We trust that England will hereafter insist 
on " equal justice^' and equitable treatment. 

Their lordships' minute quoted above ends by stating that 
^' preyiously^ however^ to sanctioning the adoption of the large 
scale as a general measure^ their lordships deem it right to 
ascertain by actual experiment the increased cost of such 
surveys on maps^ in comparison with those drawn to the scale 
of six inches to the mile ; and they therefore desire that in the 
further progress of the survey of rural districts^ trial be made 
of the system of piece-work within, the department^ and of that 
of independent contracts with other surveyors supervised and 
approved by the officers of the survey ; and that an accurate 
account be kept under separate heads of the cost of the work 
according to each of these processes^ as well as according to that 
of daily pay^ hitherto in practice ; and that a report be made to 
this Boards at the earliest practicable date^ of the expense of the 
survey on the lai^e scale according to each of the above pro- 
cesses^ as compared with that of the six-inch scale.'' 

We have made this extract because it contains some intima- 
tions on expense. Their Ij^rdships throughout the business have 
acted with so much judicious caution^ and with so much 
apparent earnestness and probity^ that we should be sorry 
hastily to entertain a particle of mistrust. We moreover fully 
admit that becoming care should be exercised that the country 
be not uselessly put to any unnecessary expense in the prepara- 
tion of the national map. Their lordships^ holding the national 
pursestrings^ will only discharge their duty by taking every 
precaution in CHrder that the whole expense may be as little as 
possible j always^ however^ bearing in mind that the map must 
be the best possible^ perfect in all its parts^ and entirely com- 
plete as a whole. Taken in this view^ we trust their lordship^ 
will not consider the question of costs as mere pounds shillings 
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and pence^ taken in their narrowest sense^ but that they will 
pnt on the one side all the advantages^ present and to come, 
which manifestly mnst result from a national map constructed 
on the scale recommended with rigid exactness and complete- 
ness^ and the cost on the other. It should also be considered that 
such a general map will be of the utmost importance to the whole 
community : it will be a national document in which all will 
have an interest. Now when compared with the sums which 
we so firequently expended on matters having no relation^ that 
due can see, either to the welfare of the community, or to the 
benefit of the country, the cost of the national map, be what it 
may, is a mere bagatelle. Undoubtedly, if it be completed in 
the most perfect manner, as it ought to be, and as we trust it 
will be, it will cost a large sum ; but the expenditure, be it 
remembered, will be for the special benefit of the nation and for 
the accommodation of the people, — a gratifying fact which the 
English taxpayer cannot in many cases so satis&ctorily ascertain 
and prove. 

But in estimating the cost of the general map, and deliberat- 
ing upon it, we trust their lordships will careftdly endeavour to 
determine what amount of expense it will save as a counter- 
balance. We have reason to believe that a national map, con- 
structed on the scale pointed out, wUl subserve all the public 
purposes that have been enumerated, and many others. If this 
supposition be well founded, will not the cost of such a map 
ultimately prove to be a great saving of the public money ? 
Suppose we had had the* wisdom to have had such a national 
map constructed fifty years ago, would its cost have been a 
saving or a loss to the country generally ? Let us see. ' It has' 
been shown that the ordnance map for England and Wales, 
except the six northern counties, cost 750,000/. The estimated 
cost of the maps, &c., for the Tithe Commutation Act is 
2,500,000/. We learn that from 1836 to 1852, 6,298 surveys 
and valuations had been made, by order of the Poor Law Com- 
missioners ; the cost of the maps at a very moderate estimate 
may be set down at 250,000/. It is almost impossible to say 
what the maps of railways, and for railway speculations have 
eost» Captain Yolland, in the report of the Registration Com- 
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missicm; giy^s an Estimate t]i«t up to tbe end of the year 1849 
tbey had <fe3t 1,940,880/. ; very likely, during the last six ye«i?8^ 
this sum had been increased up to 2,250,000/. In addition to 
all this, there have been maj^s made for sanitary and various 
Other purposes ; so that we may keep within bounds of almost 
certain proof, and set down the cost of maps to the country, 
within the stated period, at 6,000,000/. Althou^ pome part oi 
this immense cost must have been incurred, had a correet map 
on a proper scale been at first constructed, still, no /doubt 
2,000,000/. at least would have been clear gain, besides our 
having a National map which has still to be constructed ; and 
therefore more than double of the above sum would have been 
saved to the coimtry. 

We repeat, that in considering the question of cost, even now, 
all the measures requiring maps for carrying them into effect, 
such as registration, assessment, assurance, &c. &c., should be 
taken into account ; and the expense that a general map, ap- 
plicable to a great number of public purposes, will cost, be fairly 
balanced with the money that it will save, coupled also with the 
common advants^es which it will- offer to the community in 
^most an infinite variety of topics. 

The national map should be made legal evidence on aU the 
subjects upon which it is designed to give information, especially 
with reference to the boundaries of counties, parishes, and 
districts. 

In exhibiting the above aggregate of the costs of maps, we do 
not wish to have it inferred that, besides having served the 
purpose for which they were constructed, they are valueless 
with regard to the general map which is now demanded. On 
the contrary, we are of opinion that the admeasurements and 
maps which have been finished may be made to render very im* 
portant assistance, and if judiciously {employed, they will save a 
large expenditure. It has been remarked that t^ere are about ' 
7,000 first class tithe-maps, comprising about 17,500,000 aci^; 
that this quantity of mapping has undergone the test of 
accuxacy required by Colonel Dawson. Had the whole country 
been mapped with similar exactness, little would have been 
wanting with respect to a national map ;' except the removal of 
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sbile, BOt perhaps important diserepanciea^ which may oocur iai 
the coineideiiee of one map with another. We apprehend that 
defects of this description could be remedied without much 
difficulty^ and have no doubt whatever that Colonel Dawson is 
prepared with a feasible cure. Probably a large number of the 
other maps which have been adverted to, as constructed for 
other purposes, are also accurate ones. At all events, as soon 
as it is determined by the legislature that a general miqp shall 
be constructed, we would suggest, as a preliminary step, that a 
commission, consisting of a very small number oi practical men^ 
who will heartily work t(^ether^ and not mere speculators and 
theo?ist% who will only agree to differ, be appointed to consider 
and determine to what extent the admeasurements and maps 
already in existence can be made available. Colonel Dawson 
can at once put his finger on a mass of maps in the Tithe Office, 
on the accuracy of which he can rely ; and there is little doubt, 
as we have just said, of his having a feasible plan quite ready for 
removing any discrepancies which are said to exist between 
some of these maps; so that they might all be worked into one 
general map, with the necessary exactness. 

K this can be dones, — ^and there does not appear to be any 
serious obstacle to prevent it, — we cannot perceive any reason 
why ail these aocurate maps should not be used to their fullest 
extent. When lines havQ been accurately measured, and their 
lengths correctly laid down, we should deem it time thrown 
away, and expense wasted, to measure and map them again : the 
same remark applies to whole parishes and districts. 

We have advised that one characteristic of the naticHial map 
should be that it should be legal evidence as to the correctness 
of bowiidaries of parishes, -ftc. : when these, or portions of them,i 
have been accurately determined and laid down in the mapei 
referred to, as we know that a large numb^ of them have been^ 
they could with little difficulty be transferred to the genera) 
map : but as the accuracy of the national map wh^i ccMupleted 
would admit of no question, it should be asc^tained *in each 
case that such boundary-lines were not disputed; SQd if there 
were any question, it should be traced and determined. 

As our article is kitended to be practically serviceable, there 
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is another point to which we wish to call attention^ though it 
may not precisely bear upon the title of this paper; we mean^ 
the sort of Field Book of the whole country which ought to 
accompany the map. In reference to the formation of such 
terrier^ there is at the Tithe Office an immense quantity of 
statistical facts^ which were collected for the satisfaction of the 
Commissioners^ and to assist them in forming a judgment as to 
whether the rent-charges fixed to be paid in lieu of the tithes 
were equitable or not. This statistical information^ with a large 
mass of the like description which has since been collected for 
various public purposes^ we think^ should be made the founda- 
tion for a complete and accurate statistical account of the 
country^ with regard to agricultural and other subjects. The 
national terrier that ought to accompany the map should afPord 
reliable information on the statistical state of the kingdom. 
Were this carefully prepared at firsts a slight modification at 
certain periods would continue the correctness of such account : 
the Gbvemment and the Legislature would then always possess 
trustworthy data to guide them in forming measures on many 
important topics. A very great deal of statistical information 
on these subjects is constantly collected and floats about in 
various channels^ but at present it is aU unsystematic^ and 
there are no means of rendering it generally useful to the 
public. We trust that one result of the national survey will be 
the formation of a practical system of statistical knowledge of 
the different matters to which we have adverted; so that we 
may have a kind of perfect doomsday-book^ applicable to our 
own age. The almost invaluable utility of such a public docu* 
ment is^ we fancy, self-proving. We are sadly behind many 
other nations in these matters at present ; amends should be 
made for this defect, by our forming a more perfect system^ 
more skilfully devised^ and more carefully continued in opera- 
tion^ than any now in existence. 

There is another question connected with the general map 
which w6 shall very briefly discuss ; we mean, whether the nationd 
map ought to be contoured or not. 

^' The system of contouring consists in ascertaining on the 
ground, and representing on the map, lines connecting a series 
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of points on the same relative level, each connected series of 
points being at given vertical distances ^Murt, and referred to 
the same datum-plane — ^the mean level of the octal for 
instance/' 

The system therefore consists of lines of level points, forming 
the different elevations of the ground above the assumed mean 
level. This system of delineating isometrical information was 
first practised in 1782, by Dupin Triel, in his map of France. 

Ck>lonel Dawson, in lieu of contouring, which he considers 
to be expensive and defective, recommends '' a system of surjGace- 
levels applying to the natural lines of the ground; viz., the 
watercourse and watershed lines, which, in combination with 
the lines of cliffs, and the lines of the sea-coast, and lakes, con- 
stitate the natural outlines of the ground.^' 

Major Larcom, however, and some other practical men, are 
stanch advocates for the system of contouring, and tnRintftin 
that the lines of level points represent the rdative level of the 
country surveyed. There being tlus difference of opinion, the 
Lords of the Treasury, in order to have the question more 
satisfactorily investigated, and to enable them to form an 
opinion whether it would be desirable to have contour lines or 
any substitute for them, appointed a committee, consisting of 
Lords EUesmere and Wrottesley ; Sirs John Burgoyne, Roderick 
Murchison, and H. De la Beche; and Messrs. Brunei, B^idel, 
Yignoles, and Gordon. 

The committee were requested to report their opinions : — 

1. Whether the advantages to the public to be derived from 
the exhibition of contour lines on the ordnance maps are com- 
mensurate with the cost of their production; and 

2. Whether the advantages which are derivable from this 
system may or may not be attained to a sufficient extent, and at 
considerably less cost, by the adoption of any other process. 

The committee reported : — 

1. That a map founded on a national survey should have 
recorded upon it numerous surface-levels, laid down with great 
accuracy. 

2. That levels should be taken on certain principal lines, and 
at defined prominent points, selected upon some well-esta* 
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blifthed pnnciple^ and such in partieular ai ean be eaailjr ideik- 
tifi6d Bobseqnently : the levels should be' given in'feefc/add.with 
one or two places of decimak in addition^ according to eipcum-* 
stances^ and inserted in each of the maps proposed^ to an extent 
proportionate to their respective scales. 

8. That primary levels will be more practically useful when 
given upon roads and highways^ railways and canals; and oa 
bridges^ milestones, churches, amd other substantial buildings^ 
tops of hills, and all well-defined summits, as well as along 
streams and watercourses. On most of these situations will be 
found pen(nanent, surfaces, on which the levels should be dis* 
tinetly inlaid and marked, for future reference : and on many 
other sites artificial benidi-marks should be fixed in a isry !per« 
manent manner; for the levels given on the nutp may be^coUf 
sidered of more or less practical utility, in proportion as they 
04n be at any time ascertained with precision on the ground. 

4. 13iat the levels as above described having been provided^ 
contour lines, to a certain extent, would be a useful addition to 
the m^ on the six-inch scale, and well worth an outlay of five 
diiUingS: per lineal mile; this being the cost of contouring, aa 
eatimated by Captain Oosset, on the assumption that the levda 
above mentioned have been previously obtained and reof»*ded. 
These contour liaes should be instrumentally traced with accur 
^y, and the system of interpolating contour lines should be 
abandoned. 

The pre^ding ejctracts £pom the committee^s report contain 
many, practical suggestions deserving eonsideratioui witb respect 
to the rival plans which w^re submitted tatheir optmon ; though 
they decide that contour lines on maps constructed on a hurge 
scale wotdd be inexpedient^ and though they have given an 
fqpituon in favour of the surface-*level system, they do not aUot- 
gether reject contouring, but advise its adoption or continuance 
on maps made on the six-inch scale, as being well worth an 
outlay of five shillings per lineal mile. 

Before either plan be finally adopted or rejected, we trust it wiU 
be maturely considered to what extent it will contribute to the 
c(mplete%es9 and exactness of the map, leaving, Ibr ihe time, the 
oomparative cost of ea^ process out of. tlie cimstioni. The 
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palilic money shoBld not be naelesdy spent npon mere specula- 
tive sdiemes; but sorely in a matter so important to the nation^ 
no improvement will be rejected because of an additional cost. 
In nltimateiy determining, therefore, which of the rival schemes 
shall be adopted, or whether a partial adoption of botii may not 
be desirable, we hope the paramount consideration will be, 
which will render the map most complete? and most practically 
serviceable and correct? We desire to possess a national map, 
not only to stand a fair comparison with the public maps of 
other countries, but that it should include the peculiar excel- 
lences of them all : this is the main object to be kept steadily 
in view. Carefully make use of the immense stock of relative 
mattervhidi the public possesses, and employ every consistent 
expedient to make the expense as little as it may be ; but the best 
and most complete map is the grand desideratum ; no higgling 
economy about a shilling or two per lineal mile must be per- 
mitted to interfere with that object. It would be a stigma on 
the nation, if it objected to become possessed of a first-rate 
general map merely on the score of cost. We believe John 
Bull wishes to possess a map, the best that can be made, of his 
patrimony ; and, by-and-by, when he has finished up some of 
his war business, the cost will be of not much consequence to 
him. As some proof of this, John wishes it to be remembered, 
that in times gone by, he has sanctioned the expenditure of 
sums large enough to pay for mapping his family domain a 
dozen times, on matters quite on the other side of the globe; it 
would therefore reflect on his self-respect, and due regard for 
his paternal inheritance, were he to squander such enormous 
smns on almost imaginary objects at so great a distance, and 
grudge the comparatively trifling ^K>st of a document of so much 
consequence to the whole of his family. 

The eommittee last mentioned say, — '' In conclusion, we 
would very particularly and earnestly press upon your lordships' 
attention the extreme importance of expediting, in the greatest 
possible degree, the completion of the general ordnance one-inch 
m^p, in the preparation of which, the most improved system of 
representing the features of the country should be employed. 
Every class of society is interested in this question, and scarcely 
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any public work can bfe undertaken^ the progress of wbich may 
not be influenced in a greater or less degree by the result of 
your lordships^ determination thereon/' 

We entirely concur in the committee's (pinion aa to the 
importance of a speedy completion of the one-inch map. The 
Lords Commissioners throughout this business have performed 
their part in it with so much earnestness and prudent caution^ 
that it would be treating them with injustice to suppose th^ 
have furnished themselves with so large a quantity of practical 
information with an intention of putting it aside for another 
generation; on the contrary, we have given their lordships full 
credit for straightforward deaUng and honesty of puq)ose in th« 
matter; and that being the case, we can see no kind of impedi^ 
ment to their having the one-inch map completed forthwiUi : 
certainly the expense is not an obstacle to prevent it ; aind we 
cannot imagine any other. On the whole, therefore^ we entertain 
the hope that their lordships will proceed in the same laudable 
course of which we have attempted to give a sketch, and show 
their int^rity in this truly national work by having the small 
map completed as early as possible. That being doiie, we trust 
their lordships and the legislature will not halt^ but that the 
general map of the country on the larger scale will also be oom- 
pleted without any unnecessary delay ; so that the nation wm$ 
have a map and terrier as complete and practically useful as 
they can be made. In conclusion^ we again express the hope 
that, in constructing the general map, the principal object majr 
be> that it shall reflect the highest credit on the sd^ioe and skill 
of the country ; that it shall omit all the drfects and ^nlnraee 
all the excellences of the best charts of other countries; so jQiai 
we may possess a national map in every characteristic worthy of 
Oreat Britain. — J. 



( »r ) 



Abv. IY.— on the measure 09 DAMAGES 
EX CONTRACTU. 



'^ 4 S damages/' sajB Mr. Serjeant Sayer, in his treatise rela- 
JLJL tire thereto^ ''are a consUkrable object in every mixed and 
in eveiy personal action, a complete and accurate knowledge of 
the law relstiTe thereto is very nsefiil to all persons engaged in 
tiie profession of the Law, and particnlarly to those who are 
eonoerfied in the management of causes/' Such a knowledge, 
let us add, is by no means so much cultivated amongst our legal 
practitioners as it ought to be, — an assertion, the truth of whidi 
may in part be established by this fiict, that, save the work by 
Mr. Serjeant Sayer just cited, no law-writer in this country has 
directed his attention exclusively to the subject of damages ; nor 
in any of our standard treatises, or books of practice, has the 
matter now before us attracted that attention which it mani 
festly deserves; the very able treatise of Mr. Sedgwick, of th^^ 
American bar, being the guide with us, as it is in the United 
States, when difficulty is felt in regard to it. 

Under these circumstanced, we deem it expedient to inquire^ 
so fiir as our limits will permit, as to the leading principles upon 
which damages ought to be awarded, and more especially as to 
some moot points which will present themselves to the notice of 
any one who takes even a cursory survey of recent cases bearing 
upon the subject before us, adjudicated in our Courts. 

The term " damages,'' we may remark, is used as synonymous 
with '* pecuniary compensation " for a wrong or injury inflicted 
by one person on another, recoverable by action ; the expression, 
*' measure of damages," being employed to indicate the '' scale" 
by reference to which damages are in any given case to be 



Important as it might appear to be, that positive and definite 
rules should exist for regulating the award of damages, and 
reasonaMe as might seem the expectation that such rules could 
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readily and aocumtely be traced out, we shall find that few 
intelligible maxims of a precise and ]^ractical kind are to be 
enundated on this subject^ and that^ even in actions upon con- 
tract, to which we shaU on this occasion exduaiydy^ direct oar 
attention^ a rather wide discretion is allowed to the jury in 
assessing damages, with the exercise of which, capridous or 
unsatisfactory as it may be, the Courts at Westminster will not 
wilMngly interfere, save indeed to prevent the most obvious 
injustice, or to set right the most palpable miscarriage. 

The first question which demands attention in regard to the 
mode of assessing damages in an action on contract, is this, — 
in such a proceeding, ean the intention, animus^ or motive iA 
the party charged, be inquired into 7 Can it properly he taken 
into account in estimating the damages ? Clearly, this cumot 
be done : the inquiry suggested would be wholly irrdevant to 
the issue joined. In such an action, the main questions for 
det^mination'will obviously be— What was the contract? Was 
it broken by the defendant ? If the terms of the contract in 
question be ascertained, and its breach be proved, the only 
other inquiry will be as to the amount of dami^es to be awarded ; 
and in estimating these damages, the motive or intention of the 
defendant will be immaterial. If a man expressly covenants, or 
on good legal consideration promises to do an act, which he 
would not otherwise be bound to perform, he thus imposes on 
himself a responsibility £rom which he cannot be relieved, unless 
by duly discharging it, or by consent of the contractee; and if 
guilty of a breach of his covenant or promise, he is at law com- 
pellable to make compensation in damages to the party injured. 
It is well known, indeed, that the measure of damages in actions 
of contract differs most materially firom that applicable in 
actions of tort : in the latter class of cases the jury being per* 
mitted to take into consideration the animus of the offending 
party, and to assess the damages upon a general survey of all the 
circumstances adduced : the verdict being thus sometimes made 
to operate not merely as compensatory, but to some extent by 
way of punishment. Occasionally, even in actions of contract, 
a wide discretionary power is assumed by the jury in inflicting 
damages : from their hands a defendant who, to breach of fflro- 
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nkiae of marriage^ has superadded heartless conduct <Nr insuhiiig 
behaviour^ wofiild, as we opine^ find bat little mercjr. 

In an action founded upon contract^ then^ the breach being 
proved, damages, nominal or substantial, will follow as a matter 
of course ; and where an aetkm is brought for breach of a con^* 
tract to pay a certain and ascertained sum of money only, the 
remark of Lord Mansfield, in Robinson v. Bland, 2 Burr. 1077, 
seems applicable, that the action under such circumstances does, 
finnn the very nature of the case, become a suit for specific 
perfonnance. To cases of this kind we need not occupy time or 
space by further allusion : in regard to them, the* rule k^s^ 
cable being, that ** the amount which would have been receired if 
the contract had been kept, is the measure of damages if it be 
broken/' (Alder v. Eeighley, 15 M. & W. 117.) The rule thus 
tersdy worded, holds true in a vast Tsriety of cases which pre- 
sent themselyes in practice; ear. gr^y where a ooTCnant for the 
payment of money, a bond, bill of exchange, or promissory note, 
is put in suit, or where an action,* as often happens, virtually 
ondef^ided, is brought for the price of goods sold and delivered, 
for money lent, or for money due on an account stated. In 
such cases, the contracting parties themselves do in fact define 
the precise amount of liability to be incurred for breach of 
contract ; and justice is done by giving effect to their stipula- 
tions. 

If, however, the true measure of damages be not thus indi- 
cated, the rules which are to guide us to it are laid down in 
language somewhat vague and general. Thus, ^' where a perscm 
makes a contract and breaks it, he must pay the whole damage 
sustained.^' '^ Where a party sustains a loss by reason of a 
breach of contract, he is, so far as money can do it, to be placed 
in the same situation, with respect to damages, as if the contract 
had been performed.^' (See Robinson v. Harman, 1 Exch. 
855, 856.) In order that rules thus expressed may be useful 
and available to the practitioner, they must be attentively con- 
sidered by him in connection with. each respectively of the 
leading species of contracts, their operation in each such case 
when thus considered, bdng noted down ; in order that they 
may be intelligible to a jury, their practical effect, with regard 
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to the fusts before them, must liiUy be itlkisirated and espkiQed. 
We shall here attempt^ to a Tery limited entenfc only, thns to 
ooimder, illuBtrate, and exphia them; and, in the fint instance, 
we will coU almost at random, firem our yolnminooB reports, a 
case or two of a simple kind, which may sabsenre this end. A. 
being indebted to B. for the price of goods scdd and deiivered, 
gave to this latter party a bill, drawn by himself (A.), to get 
discounted upon these terms : that B. should, out of the pro- 
ceeds of the bill, retain to his own use 100/. and the discount, 
and should pay OTer the balance to A. Here the measure of 
damages, in an action by A.'s assignees against B., was held to 
be the amount of the bill in question, minus the 100/. and the 
discount. (Ald» t?. Keighley, anil^ Again, C. baring reooTered 
a judgment for 281/. 3#. 6c/. against D., agreed with £. to forbear 
to sue out execution upon the judgmeast until a future day; in 
consideration whereof, E. undertook that he would, on or before 
that day, erect a substantial dwelling-house, and cause a lease 
of the same to be granted to C, such lease when granted to be 
in '' satisfaction ^' of the judgment. In an action by C. againsi 
K, for breach of this undertaking, the measure of damages was 
held to be the value of that (via., the lease of the house in ques- 
tion) which the defendant had promised to give in consideration 
of the plaintiffs forbearance. (Strutt v. Farlar, 16 M. & W. 240.) 
In either of the foregoing cases, nothing more was needed than 
strictly and literally to compensate the plaintifip, by assessing his 
damages at that precise sum which he had lost by the defen- 
dant's breach of contract. 

Sometimes, however, the object here indicated is not so 
readily to be accomplished ; sometimes the rule for the adjust- 
ment of damages is ill-defined. Where the aoticm '' sounds in 
damages '^ (a phrase, by the bye, which Mr. Sedgwick, in his 
Treatise on Damages, 2nd ed., p. 205, note, declares himself 
"not able to understand ''), that is, where the recovery of 
damages^ and not of a debty is sought for, it does not unfire- 
quentiy happen that a jury finds itself imperatively called upon 
to award, on evidence conflicting and imsatisfactory, a predse 
sum, as accurately representing the damage sustdned by breach 
of contract, and, whilst fixing its amount, wdl know that, after 
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att, withottt the alightest dereliction of duty on their pai%, but a 
rough appraximatien towards justice is thus effected. It not 
unfirequenily happens, ako, that the Court itself is pnstled in 
regard to the true rule for the assessment of damages to be 
^iplied. 

What, for instance, it maybe asked, in the case of a breach of 
eov^iant to repair, is the true measure of damages? Is it, in 
accordance with the opinion of Lord Holt, the amount whidi 
would be required to put the premises in question into repair ? 
(ViYian v. Champion, 2 Lord Eaymond, 1125.) Is it the loss 
which the landlord would sustain, if he sold his reversion in the 
market ? as Mr. Baron Martin appears on a recent occasion to 
have thought. (Smith v. Peat, 9 Exch. 161.) The latter eri- 
terion, in support whereof direct authority may be cited, would 
seem to be the most correct and just. 

How, again, in an action for breach of an agreement of hiring 
and service, by a wrongful dismissal of the servant, should the 
damages be computed ? The just measure of damages would 
here probably be attained by considering these two questions : — 
1st. What is the usual rate of wages for the particular employ* 
m^ut ? 2nd. What time will probably be lost before a similar 
engagement can be found ? (See per Erie, J., Beckham v. Drake, 
2 H. L. Cas. 606 ; per Crompton, J., Emmens v. Elderton, 19 
C. B. 508.) Again, in an action for contribution, to reimburse 
one of several joint contractors, who has paid the entire joint 
debt, or discharged, under compulsion, the entire joint liability, 
what pecuniary amount is the plaintiff entitled to daim, as 
against any one of his co-contractors ? It is curious to find that 
this question, primd facte so simple, and obviously of mmch 
practical importance, has but recently been thoroughly sifted 
imd examined. It was resolved by the Court of Queen's Bendij 
in Batard v, Hawes, 2 E. & B. 287, in a chain of reasoning 
ing^ous and subtle, to which we would refer the reader. 

In connection with, the Contract of Sale, whether of land or 
personalty, various points of more or less publicity invite attri- 
tion. Contractft for tiie sale of real estate are, it is well settled, 
understood as having been made subject to the condition that 
the vendor has a good title ; so that whena person contracts to 
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sett realty^ thepe u m. implied undentimdiiigy Itot if (witkont 
fraud on his part) the vendor fitils to makeout « goodr title^^tb^ 
only damages, reieoviemble will be the. exposes, neceawoly 
isciiiTed by the vendee in investigating the title ; nomiff a i 
damages <mly^ under the circumstances here supposed^ being, 
aararded to Wi for the loss of his bargain. (Sugd. V. & P., ]4^|i 
eSt., voL i. p. 434). ' Every one who purchases land, know§,..fir^jysr 
presumed to know, that' difficulties may ei^ist as to the m^ing^pf 
a title, which wore not anticipated at the time of signing th^couri 
tract ; and should the intended purchaser think proper to ent^ 
prematurely into' possession of his contemplated pnrcbase, aind 
to incur expense in improvements and akerations to it b^qi^ 
the titile israscertained, he will do so at his own ris^s, (Sqe the 
juf^ment, Worthington «;• Warrington, 8 C. B. i34) Su(d).i& 
the general rule which determines the/ measure of damages-i^ 
an action against the vendor, for breach of a contract of sale qt 
laiid, there being no fraud, nor (as in Hopkipa v; Qri^zebrpo]^ 

6 B. & C«. 81; and Bobinson v. IJLarman, 1 Exch. 850) any gro^ 
imprudecnce, or wilfUi misfi^aaaoce on his i^^xt^ And^ cm. .the 
other hand, where a party has been let into possession of land 
under a contract of purcbascj which he then refuses to ^ompl^ke, 
and no conveyance is executed^ it. seems settled, tooy that' the 
vendor cannot recover from him the whole amount of the puir* 
ohase^money, but only the damages, actually sustained l^y JJuf 
beeach of contract j the measure of damageef, in an actioujof .this 
nature, being the injury sustained by the. plaintiff by reasou of 
the defendant not having p^ormed his contract. (Laird v. Pisi, 

7 M. & W. 474).. 

In cases such as we have just specified, the mode of deterwn^ 
ing. the damages recoverable for breach of contract is tolerably 
clear. Should special circumstances, however, be introduced 
into any one of them ; should we, for- instance, suj^se that the 
purchaser of land has himself, relying on the assurance of )iis 
vendor that a good title could be made, contracted to resell it 
before obtaining the conveyance to himself,. doubt wotdd imme« 
diately he felt in regard to the predse measure of damages* to 
be. applied ; at all events, the pleader, fcnr whose ofttnion sudi a 
state of focta was submitted would be driven to .a consideration 
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of the doctrine respecting "iwooteness of damage/' to wfakh 
we shall presently advert. 

Let ns next suppose that an action is faronght for the non-* 
delivery of goods^ pursuant to contract ; the recognized measure 
of damages in this case is the difference (if any) between the 
contract price and the market price of the snbject-matter of the 
contract at the time of its breach (Shaw v. Holland^ 15 M. k W« 
186; Tempest r. Kilner, 8 C.B. 249), when the vendee^ should 
he previously have resold the goods, ought at once to go into 
ihe market and supply himself with the article in question^ in 
order that he may thus be enabled to fulfil Ms sdlMsontraet/ 
(Petersan r. Ayre, 18 C.B. 853.) A like measure of damages 
18 applicable also as against the purchaser of goods, who, in 
oonsequence of a falling market, refuses to accept them. (PhilU 
potts V. Evans, 6 M. & W^ 475.) Thus far, under ordinary cir- 
camstances, no difficulty presents itself. Are we, however, to 
understand that the above rule is inflexibk? Under no oon« 
oeivable drcnmstances, for instance, can the vendee recover as 
against his vendor the profits which would have accrued from 
their resale? This is an important question, by way of answer 
whereto little direct authority can be found in our books. Ac-* 
eording to the Scotch law, it is clear tiiat, under drcnmstances 
such as supposed, the damages adverted to would be recoverable. 
For this proposition the wetUknown case of Dunbp t^, Higgins, 
1 Ho. L. Cas. 881, is an express authority. It is moreover very 
noticeable that, whilst moving judgment therein, the late Lord 
Chancdlor Cottenham evidently assumes that the English lav 
is in conformUy with the conclusions which he then arrives at 
in regard to the law of Scotland. 

That was a^ action for the breach of a con1a*aK^ to d^ver 
iron; and a complete contract having been established, and its 
breach shown, the truth of the following proposition was con-f 
tended for on behalf of the defendants (the appellants) : that itt 
ease ol failure to deliver goods sold at a stipulated price, an«l 
immediately deKperable, the true measure of damage is the 
diflbresice between the stipulated price of the goods aftd their 
market price on or about the day whereon the contract is broken, 
or at or about the time when the purchaser might haipe supplkd 
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UmaelL In discusaikig Hbom gemeral pivipoBitioay tite kte GliaB^ 
eeUor thus exjpreeses himself : — ^^^ Wliatdoes ihe paisty come/ into 
Ooutt for?«^to obtahi eompensation (for theo^&ert paid^iip«rt 
himug pevfonttcd his^oimtract/' ^ -» ^ ^Xhd jwDirs iiildf>Jto 
ascertain the damage that had arisen from the nomfhlfiliaeiit^ 
tys comradf His kvdshdp^ tfaea proceedsr toifiustiiibe/the 
mode in whiehthiif might be^done. Suppose; beidarpi^ apafty ^riaid 
has agreed to purchase « certain qtantity-of irob<m aipartietadar 
dajTj has himself eutei^d into a eoirtract irith somd>^jr>'els^ 
conditioned for the supply of that sanxie -qxaantity of iron/ 4o bd 
then dcUvered^ and that he^ not beiogi able to obtaifct the qamitcty 
contracted ibr on that particidar day^ loses the Ixjne&t^nriaasg 
fipom the sab-conl3*aot. - Assumibg'tiuit the market piioo of irc^ 
had risen in the mean time^ the plaintiffs ought aaiet only^o recdvcir 
the difference between the contradb and the market pricey f^Xmi 
aiso that profit which would have been received Hf the fmrtpfkUl 
peffwmed hie comJbraet!^ No odier rule, proceeds his kndship^ 
k reconcilable -^h justice, nor with the duty< wfaichrtbsffsrjr 
had to perfoarm-*4liat of deciding theamloiuffit'ofrdamkgei^viiiich. 
Ac party had svflSaored by the brendi of his ■coiittfafftiri'^^ Most 
«i8es of 'contract vafy frcvn eadi otiisTjaiod^rwhateM'^SeMitai 
ndea thra^ may be -as to awarding damages>'tiieJ7'n»i8tbeiiriodi«' 
£ed 'by the partioolar cases ibo> -which they omne to>be applied;fA> 
' His' lordship tiience concludes ^hat tbe lawiof Scotlahd' w3 
do what a jwry is taUed on iodo 'her^rii., 'effeotuatoi jan4 
sanction the veimbunring of the party wtho has sustained lo^%y 
the original contract, and that ^mithout r^sfianmce to what-tUt 
price of the artidte at the partioular time will producer > 

The remarks tiros made, although incidentally, by a gnodge so 
cautious and painstaking as Lord Cottesihom, , oekiainly mrait 
mir attention ; and with their tenonr, the deasion of thd OouBt 
of £xchequer in Waters v. Towers, 8 Bxch. 401, to which ire 
riiall presently advert, is in close conformity; The trath periiaps 
is, that ihe ordinary rale far assessing damages^ on a isfusal to 
accept or detir^r goods according to contract, ma^> under tspedal 
tdrcnmstances, require modificatidi. ^^I(/^ says Mr.- Justice 
Srle, in Beckham v. I>rak^ ft H.L.Oas. 607^8, ''goods are not 
Miimred or accepted, according to contract, time and trovUe 
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as well as eipenae^ uNiy be required, either ia getting other 
similar -§0040, or findk^ another purchaser; and the damages 
mkglit* 4o indeimiify both for sudi time, troabl^ and expense^ 
a*d' for the diffior^nee between the market priee and the prie^ 
eontEikeiMtfbr.^' 

• ABoiker fil»te of civeamstances also eu^esto it8df> vis., wh^e 
tiie/ artiide oontraeted for does not appear to have any well- 
aacertained market value. In this caae an investigation as to 
&e constittte&t dements of tiie cost of its prodoetion or supply 
Id ^he-party who has oontmcted to furnish it, may become 
neceasery, imd the difference between such cost and tibe con« 
teaet' price will in such case be the measure of damages ; so that 
i£tlie oost equals or exceeds the contract price, the demises 
wtU'bei mensly nomiliaL 

•.xivlIpoD'this part of the subject^ a case of Masterton v. The 
Al4y^t>x&e.; of Brooklyn, 7 HilL (U. S«) R. 61, well deserves 
miH-'ltotfoe; Tbere the plaintiffs -had contracted to procure^ 
iEiaviiftctdfe> and deliver all such blocks of marble as might be 
iSeqiiiaite 'for the completion of a certaia public bvildiaig about 
to^bfe erected by them under a contract with the defesidanttt. 
Sb» naazUe-in. squ^tion was to be paid Jbr by instalments as the 
wbrk<prog|resBed ) mid immediately on signing the original agree- 
ii&^titftbeplainti£b«ittered into a^siab-^OfMitraGt withcih^r parties, 
Sc/^ftfOou, fer a Tegular sUpidy! of the said mapUie^ A small 
^QEtionoiily'iof tho marble having been delivered by the {dain- 
tiffs< and paid '£iMr,'a0cerding'to their eontmetybythedefendanti^ 
ihese shutter part^ suspended their building opetatiens, and 
refused further to perfonm their ceiLtrdet Some ceoisidevable 
tkne oufter this bteach, but, as appeared in evid^use, before the 
0(HiAract> could possibly have beeii folly perfiMrmed, the plaintiffii 
Sued Jthe defendants for breadi of < contrtaci; and haring proved 
thei^.cdse, a qtestion arose at Nid Prma^ and was subsequently 
arg^edf biafere the Supreme Court of the State of New Yox*k, its 
to tiner -nature oi the scale by whieh tihe damages nndetf the 
iourcumstanoes stated, should be computed. The minority of the 
€o)irt wet6 of' opinion that the teat to be apfdied was the 
difference between the contmel priee of the mfarble and thirt; 
wiiidi obtained' in the market »t the time wfami the contrad; 
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^Mct, 89 In ^ihk €a0e^ is biokra before the a^rrnd^ of Umiim&i&at 
fisSi pei4bnnaiioe^ o^d ihd opposite patiy^eteets to txanderii 
i& thftt liglit, tfce markel priiee o<i the day of the >lxnadvi»ito 
goTem ih the ttssesss^nt of cteimageB. In iOtlier'ircHii^yiithB 
iiamages axe to be settled and* aseertamed acoovftiQgt to^ the 
^Mktittg Btaete of the marite^ «it the time the oa«ie loC wtion 
aroie, and not eet tiie time fixed! for ftdl peribranuioe/i^ We^ay 
ob^i^ that Ike deekion here airived at has* smoe been^seooi^ 
msed in the United States (see 8t(»7 i^. The KevrYcnrl; rand 
Hariem B. C. 2 Selden (U. 8.) R. 86)/ Mid maff ]^))ahl]r be 
tbc>tight to aceo]*d in spirit with the detiieiiond ift tkis eountBy^ 
Thn8^ in Hochster vi De La Totir, » E. & B. «5n&,. it note held 
tliat a party to an exeeutory agreement nmyj before tbe tinie 
fbr executing it has arrived, brsak "the agre^smeaty eitii^r «by die.* 
abling himself from ftdfilliikg it> or by re^^MMeing theoonlinu^^ 
--4hat an action vQI lie for sileh breaoh brfofe thiS' tiaae ^haa 
arrived for fidfil^^nt of the agreemeD«*; and that' <Aie>i]k)Q«ed 
partjf may ^ther sue immediately ea^ emtrae^, otvmiJt tik)ll|e 
time has e6me when the MOt was to be don#, atoll lioiiEt% it4l 
pt^ospedavdly binding fof the exercise of thit»=Option> wkiohMiiay 
t)e advantageous 1^ thfe i^oioeent^ p(^^y> and^ ettmt^t be pM^odfeod 
to the Wrongdoer. And ifr^ Was ftiHhiei^ beld^ Uai^ in either jiw0b^ 
the jury, in assessii3ig the damages, would be jviMfied inldekiiig 
td ^ thM h^ happteed, or was Ijfkdy ^to Irappe}!) to* ineveaae or 
mitigate the I6ss of the fimiAff, dcNm ^ the diiy of txial;' '> ^ 
' In cases :^ch as we bave abo>re been aUfodkig to^ « qeMma 
rfmnch difficidty not nxB/tfeqaetMj presents itsidfjH^Wheii may 
damage properly be re^rded as ^^t^ f^m^ie** to be vtoomf- 
able by aetidn? In other woUids, what degree of eenneetion 
between the breaeh of contraeit ^s^kepkined of ^d <te dimage 
sustained liiereby, ought toetijlt inerdeaf thbt the pa^y 
a^rieved may l^idly be entitled td tompensalti^m in^ite^eotef 
€he latter? Common seo^ suggests that dbme limit lAiodtt be 
assigned to ^e chidn of events er eircumstances linlbbi^ toge- 
ther effect tmd eaxiser thut the lap^axim:, hijw&^n^refAota^^attiU 
sedpromma spectatur, must in some sort be observed. 
The subject of *' remoienesr of dame^e^^ in to action of con- 
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fbHottag) rale m t^^iffd to it ifl laid doim: thut when pfuim 
ffrha^>nafla)ir eontenct whi^ 6iM» oC.^bem fcas brokWi^ 
dtoi^gwt wUoh th9 oth^ porty oaight to receive mi respeot of 
«iiehtji>isBacb: of contnMSt^ flbould be seeh le may. iaidj ^od 
nonMtmdaiy b^ixniiid^ied eijthjer arimug BaturaUy, $ • ^.j accprdiog 
^i&e tMBual fioume e£ thiogHj Irom such, boeaeh of contcaot ita^, 
onraobiaa may. veaaoli^ly be euppoaed to have been ijk tbe. con* 
tnaj^atiiliijef ^othpartiee at the tune ibey made tbe cootfnct 
m th^viffobaUo reeult of the breacih of iu'^ Wb^e (i^ tbe 
Qmxt ifk -tiM ea«ei juat eited piroeeed to remaaric) a oontract ia 
ttiad^ mith reftDenee >to Bpeci0i circim$tunce^^ and Jfk?ft specml 
9mcum0i(mce9 are eommmimied by the plaint^ to ths d^endaaf^ 
mid ^i^ithm Jcmam t^ Hth the ffmtracUif^ parties, tbe dam^gea 
Mifaiflhj aadgfat ifengewabiy beeratemplated a9 likely to result from 
asbreaieb o£i9iKAi eontiraet would be the amomit of injury whicb 
ta9nl|d.<»)Aiimii}y. follow ftwx a breach of ooaatract xm<jbBr th9 
ttj^ecfal isnwtaostaAeea so kaown and commuuicated. But| oa 
4ib0i ^jdMr jJka»di .tf the qpieeial eirciMastaiiqea we^e wholly 
faJnt^witt/to the ipaiity breakiAg the coAtraotj h^ at the xoovt^ 
MHsdduonly be eappoaed to ha^e had in hisooi^jteiQ^a^a the 
Muwxtt!^ i]^ui7 whioh would ame. goneraUy^ ajad^ ia the great 
Wiltitade of <m^ not affected by any ape^Qial. qbroam^Mwicai^ 
isom^^frnk a breach cff eoiitra«rt> ^of, had the q^ciaJ piicuia- 
stauoeaibt^Hk hwmn^ the parties might have speoiajluf provided 
fioitjibe.efeat of a. biveacjb.ctf c^y^trjaot .4>ppiiriring, by ap^i^ terms 
aaitorl^e/Qiamagea to be paid iB.attGh^Qa0e; a^dof this advantage 
itemed b^ v^ry ui^utt to deprive theffft. . 
r>^!ShoJS8i^.iQ Hadley tr, Baxaadal^ having been stated in a 
mm^ N^wxbeff of this Mwaw^^ need, ii^t sm% pow be re^^ap^- 
tlda^edj}* wiith. this osae^ howbJf^, should be c^onpared twQ pre- 
taooal^ ia^^ndged eases (Blach n^ B^-^Lendale^ 1 Exch, 410, and 
^lAfsa V. ToWearsj % £i^. 401) , In the ionn^ of these cases^ 
%&pimykiff had aent certain, goods by the defendants^ who were 
eacxieni^ to^a xoountry town> .intending that they should arrive 

uj; i, . VSee t}i© lisw Magazine fo? August, ,1054^ p. 18 (Digest), 
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in. tuDne £iar the market there on^ a' cfattoin daf^xst^mhiehmMm*' 

tl^QCklL-debv€»7 of l^he goods' by tiiddofeiikdaiitBiiiiifcliiilfrcliai^ 
able time/ eKfMttses: iv^ei^ iiiieQir^^ hn .vcnkoviBg'tiheiiitfafer sdiasto 
anotboT place ; and the jxay iucluded the aitioiijil^afisiiAi eKpeuiS^ 
in their verdiet^ ThQCourt/cf ^cb^n^rtlsetim 46 Mye tlid«£pl 
thlA the JU17 Yi^ie Wfong iu* sa .doiugly > 'taiit> > ias^ ifhe^ simotmt'jifi 
their verdict was under 20/.^ refusedj^iu aoifcdrdancefwildviHifi 
reeognJfiaed nkle in audk cases^ tograilt ]|f newtsialJ ^li^^ didd 
PollockyC. Bp» ^'the canrietve ]»id had 'dJAtiocindticetlatifafi 
goods would be re^wred to bo delivered ajt.^a piitTtieill^r 4iktie^ 
pechapa they weAld 'hsNve- been liable for ithoos eK^nses^nfisIr 
which^ without^ eu&b notto^^ tb^ wjould ^ oM • be • }iabk>; tbotr 
whether any pacticxilar" clads of *expens^ ia x^aaooiablk drittafy 
dejpeuda . nxpm thei is^ogB - -of* trade^^ • a»d -if&tkxm- tfthixt ^tifrisaa^ 
staiH^ee f^ xeauwhs which i30.>not tseem to^o^ii&ei^miiiitixe^^^* 
Qwvid^rod- Judgment oi tix^)<ioixt^ /of Btohe^eirr im iHkdleyr to 
^BOjdBdah, , lur W«tera ivv fVoweora^ arUh,i tfae>plaiiltiffB^iirmK Uettb 
e»tided to^eoOv^/uod^r ft[d^Iai!^iontffo»* ;bn^ach.i3ftooiisa«tl 
ill «ot'fittmgiupteertaitRtiniU*»gearkig iin jlbwoskntan^Uhe^flfem^^ 
and -oomplfitiiig. the wtork^iwitbin a i^asoaafeletinie,. l<k»io^ 
p]?g&t whkk'inig^ have been madeby'^he.p)aintilb 0nia)«^ 
Qpntfa^' fi>r tbei supply o£ certain -aartic^sta be >9mBiitfe<!Mia]{fd 
by tkm for a third. party. And in ilm case i^r^ iBardnb^decvv 
801^ lA reported to Wq made^ this interloeuikeiiy ?«9»adfV that^ 
'f.tbe exiatenqe of i&^mntiraetvis e^denoofof theipvobfibletaKnoitnfi 
of lQ9a«(u9l4lined.< Suppose tbe^pl^ had'aafi^ ^<Wi^ ahouU 
have made such and au0hr.a Dcw^stetifithadiefetsdailtahad^pGSft 
formed. theins/ and the • jury bdieved. thai* i the! plaiittifffl(iw<fiMd 
hai^e. done ^, thatwo«ld sxn^ely have ; been" e^ridenei&'ilfrlii^ 
atmoantofloss^oecasioned by 'the dcfendarlt's hijeacrfir ofn<»w« 
traot/' [Ehe^ learned, judges however, wonld^hero'iieein^torfof^ 
kyiagdown awade^. andiBS we cojoic^vej^ a catheridm^enoM 
doatrine^ nt ^Faitiaiiee^ too, with the ' judgm^:it;^ in • Hadlejf < tvct 
Baxendale^< wheve the fact of notice 1^ Ue tk^tmtract bailing' 
been giiran to a defendant: und^ the cUreumttaneestsnggeated^olit 
having been in some way brought within his knowledgiewf it* 
specdfied afi..mo6t maiterial in jiegard to hiatiabiltty*. VMriowi^ 



Mititaxitiei^ moceamp^ miglit be cited in o^poiilioik to tine db(Mre^ 
itaentifmed'diotam of ^tii^ learoed'^baroii : tlms^ in an addon for 
brsaidtofiMrraiitjjriitf >lt horse/ the lots x£ ^ bargain for the 
iBBalie^afi^ttfaeMihQise casmot be reoaverecl aaiqpecial damage: 
(@kni4& (MBjtotfrd^ & Ad. ft: E. 5ia) Ahd the* decision in 
BQsiflii^o./SiidinoiB>«^ EfaieliL 6^15, in* wektmoe to'a"ef»iftnict' for 
fbetBoleraf radtj^y to Mfhich theTendor baafedled to make a titie^ 
kfbbrbtigly^o a like effect. ' 

iMjAg ^e^etf^ howevery of decided casea^ seems to tikow that the 
rdib hab^noljibceil'Uttifermly observed^ er very cle^riy settled, a^ 
toftiie n|^ht'o£i<a paxfby to tdttuooi a lose of profits ai^ a part of the 
daiDageflr*»fi»> toeadi'cxr a special oontiMt. Terhapa the best 
{teacticd'teat'^hidi can be sngf^sted for application is that laid 
^tomiin IV>s:;«?.-iiardingr7 C}nahlng^(U.-S;> R. 50^9$ tIb., th^t 
tfiodie'fnrofitdidaiflied ecre sttjchaawoiild hare aeorued and gfo^tm 
eite ^fotfle ^mtttwat itself,^ < as* the- direct - iMd immediate remMs 
oCiteiMHlment^ then* they' w4nild f cnmi a jt»t end pi<eperitem 
dfidtusages'ixi'be re(ttyt^red^against< tiheddiaqnent' party upon a 
bveads^ofithciagvsemehl;.^ 'Vheireali^atiewioCsnehprefit^ aa«re 
hemiiailiedted^ mayvindeed^^-be considered as forming part and 
]^eel>b£thecoritlta^^tselfy and>m«ist^haire beenina the oontem-^ 
plii^osii«f the^ 'parties "When the agreetiaent iK>ia8 •'entered intO| 
ibeitiJiC>i<be(' profits in •qnestion are such aS' "(ronld ihliv>e' been 
MMii^Miiby^the jparty * frbtfQ other indipev^dmt <md c&ttmt^^ 
mdirHMmt^ aHsbedgb entered into in ceneequenoe and on the 
ftitfenrf^the priii<eip^ i^n^ns^^ there they are* t4K> tmoertain and 
Misete to'be tsdsen into bonsideratlen' as ^ part •of the images 
oceilsiimbd'bythdbreaidhoftke^caLt^aDtinsttit. - 
USb^lUtoat^ wh»& h^ibebn^jvist said^ letus^ td^e the loase of a 
i^iiMb co»t»tet;'Wh«i'eby one party t6>it agreeifr to tnakeeertaitt 
MflidiiiiesHfer the -other, iftrty, oA hi& side> agrees* to^ftupnish; from 
liiie^ tO' time|jihei materiala nee^ssatry for thecp construction j 
feitcae .dfnrther ' luppoae 'a^breacbof thia eontract by neglect to 
fomiab materiale; tbenthe otb^r party would dearly beentitled 
t^veedvbr theproAt wfaidi irbuld<have acemed to him oat of 
tite.boliteietif'it had been ftdfaied* Bntif the party sning for 
^amajg^ weii^^to'ctfer !to prove> 4» addHum t^ this, that in oon- 
a^quenee of^the breach of ecmtract hy ^he defendant/ he (the 
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realized large profits, the evidence thus prd^^^'^iJ^dhM' Jib 

B»t'»9tts(AtlMy'%e^Bti^(tt<!ir<«<><l>aV«<'ti^bn''t^ JdbniiSiafit 

tioa ifhteH 'i« "^ta'etO&ttS'Miol' '9ii^^'^mS^'\mm°WtSb 
vmS^At^, t^tadte; add't^ednUitiT^'M tlieil!' liBftiU:e'tmi##ibGi^. 
Bbl(9a«t^iaI'daTtrages.' ■'■ " " ■--"r- -i ;• •■•••'- -m jbiIj 
" la tScttbUJeftidtl "wm =t^ Ibil^iol^' (Jb^elMttiMtl/ VM{A<J1^ 
beai alncidged from the American case of Fox v. Hardin^/'SSIc^ 
he' (SObstdt^ «t«ttxfoii ii.iSe/t^Y; -imai1ret&ilciif''isiliie^^ie^f^^xa 
'iffAi Cottrt x>r<adfe«iP8 Blitoliai,' aid' »*ei»brfetf WSl 'Blo&*Bl'^a9* 
1E^i<e19ie pliA&i(iifft(y]MyWto'% ^tttiMe^lddaai^'fd^ 'i1i^n:^fiii8h 

ft»r tnott^ dtle '«<>" hits % <t»# ' dbei^cbldt;''iitld' imim4hti^imSk 
«e<4^vt9!«a *l!tf ihe!^iutiti«r\it)M1JMalh^;ptdJtiM'^te^^l'''Tl^ft 
&l^faq$;ie' tiai^M>#«s/ thkl«<l)y »e!AM«i ■bf'lShe 'ibSofili^d^iiTeiHf'W'tE^ 

#em]a faiv«¥estaied<i«hlttt'fiWih<'itl3 ^tts^V tH«et'!Ss ^«l«i«^%iiififi 
liesti ttbd ^fotul« ll^'b«eK!fttiiied^ l^d>«hSt Jii^i^'G^Afltifh^mSi 

Ootfl«'tip(tt(1^4tteiA9oii'wheaii»r^tf!nil d8iil^'thtitt'>^^^^ 
tiib <t^fitid«feI)>'»M&e^t^>{JKh'«h6 %i1^d6'rie tti^t^ iM6(k^iSiJti^, 
it vould certaiiilj seem-it6'Um'}'<iii&m^6a^'lSm'^^^^mi 

/»»»i^to'9Ift6»&Id vi'Tii6 illASl«ra|rPiy9s6t^<^^'A^^ur^^edigS 

#Uitt'iar«i«y^i 1i^>iyi«^yr'«i@'<«nigi^a«dxe'^<i9[^yi^^#iyi 
hetd<t6 W«a«%^iMd§^kiE>4i»o£hCj^ty<dia ^^<t«»i&Ril^'Mi 
mi tfediae^>>lM-<«&beitei$bgr.<loq«^%(«h^<6t(iii<'W]ndll k(i''aiii^' 
pMttj^ woQia h«^^4bcn<'»Ate't6 "^y M'JOi^e^ <tf<^^/«i^ 

ieilioy i^1iM<ff^Wiai ^ insoiruilcti dOt^^pmfciilidati^'iM'is^Ml^^ 
f>fe&'«Miy^ftrtf'«g*Sfli»;'i8.itftte' i*]^ii*i"iiM''p«&/ Jttffms' 
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qnenogn tjjl^tioajr.^l^w, aocording %o .the.biuanesf or px^jfisisira. 

pf the.p93seqgieiu^^ 

. , .Th^ ffffiefi..l^t€rljr citedl certainly thror aqme. light upm tiue 
49K!tr^rf<>Q<2^n^g ^'xemotiezusfs of da|^agfl/^ loid upon what ifl 
WWtrjI^y ^jfing.^liat/. upd^ .pi^iKMy .cuisa9»Bt«ooQ«, low re- 
,^^er^ble)foFJ)rMcb of 4:Qiitaract ipust be such as. would iic(<ura/fy 
j^^ i^xi^ tbe jl^neacl^ alleged, Jf; caiuioti iKwrerer, be denied 
that the subject in question is still iQ;rolv0d' in eoasideiftble 
>f^^a|^^ which m^ch time and litigntioii will; he needed to 

^i^el, 1 1 

V; ,T]^.£u*.aaihe pi^esent occasion havie we spoken touching the 
fi^asiireyiof •dan^ageS' in action founded npon oontm^tj not sp 
PAW^iWJ^h a view toolmating or removing diffie^Ikies wbicii 
Pf^y. I^SISB^ themsdyes to hhn who caationdj eaiploires Ae 
^^ontbr^yogh. which we haiire but xapidly been .p«0si«£>.aB in 
th9 hope tiiat. some deductions practically importanft may tb«n<^ 
be^dii^wp^ . We jbkve shown (and a cloud of additional autboiPi-> 
ti^i flight havp been, cited in support of the assertion) that^ i^ 
KE^.^cQurate assessment of damages in' all^ save the simplest^ 
Q^ifii^ tifo things ace necessary^ — first, a cai:eful sifbing .and 
b^llan^ng of Xh^ evident adduced ; secondlyj the application to 
th^ leigldeoQLce of n4^ of law j cpuch^d npt seldom in langoi^d 
w:bipb if i^Q^ vague or indefinite^ at aU events cannot aeadily'bo 
]f^endcred inteUigjlble to non-professionals. .. ' 

. Bearing this in mind^ iremembering also what has been ahreedy 
intimated^ that the damages in an action.6«cia^3<:ac/U.shQuld he 
aaiiesse^ dispu^fianatety, iroespective of the motOrve; or. animus 
virhich^may have prompted to the breach' compbdnfid >of ; wefiod 
ouiselves impelled to this conclusion, diata jury, of twfUm btmi 
et legfUes homn^s does not in very many cases which are >nowi 
ijL^i^dly submitted tg them, present the best medtom tiurougb 
whieh the .amount of pecuniary ocnnpen^ation payable to one 
aggrieved by breach x)f contract^ may be ^determined $ tihat the 
^f^ ofijusHce mrould more s^ely be acoompUahed if in the <daaa 
of casesi adverted to, the judge were substituted fbi; the ^ry.aa 
asf^or between - the .li);igating parties. The first section of .the 
Qofpmon Law Prp^durj^ AiCt, 1964, does indeed enact that aa 
^^^ ^ fil^h by^ C(m9^ ({/; the, pariie$i sul^t.to the*duict»tio& 
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of tkeOonrt^iitbano^-ar.ar jadge atChambem^^^fim&yttbelned 
and determioedi; ^uid^damagea assessed .-^herenBeessiiiTV'uvopto 
Oourt/ by> any jvidge wlio might 'otia«wi(ie l^av^tpFeaided atcthe 
trial theiBof fby 'joi^^'i and that <.]&a)iTel'&ci(i''Qfoieiach jteplgs 
/' shafi b6 oftbe! finineefiest lasiJth^* veivUet cifaj juirp^.sote^itikiKli^ 
sliaUnotrbv qosstioiiiied/'^ponrthe gioatid of ibcdlsgueu^faii^'tibtt 
imght of evideniDe.^, We£Gtetr; hb^rcnrei^y that'of itiietoiprovipidali^ 
useful aiid ie^Eaellaivt in tenidieac^ t]iou|^>they be^'^^^l^o^ #ii)«iot 
be found'in p}nuxtia»'oftc9i/tOraF9^1>4!hemsel9es| >i^ 
that some: fiirtbecpiiogvete in -tike d&reotioaa^ thil8>:iDM£esrt»d)tipagf 
in all Ii3QeiUiooiiyiidieik'i|]ie)>i«iFio)fId^ 
beto mark^ana tested^ adysuvtagebiul^b^ ikiade;^^'1?(^tlkbukiigf> 

wepropo6&<tadiiedtiatttotiod4o some'^po^ of^diffiimlfy ikat^ 
neoted ^tAi( the meairune^ dfidaittages 't» actioiis fouiidiBdfiipoa 

tort.- '\ . • '-: ' ;• - " ■" •' y '^y' ••: ;■ ••''! ^nm i^uui 

'- • I . i" J, I I . • ii '. .' ..'J ''.^ ' j'l: 111 
" '^ Art. v.— RteFORMAT^b^lteS. " ' '^'' 



SOME kiEudhearted-petsdn^t^pvoSlabljr of l^e 'fSairiiBcoc^4fl£Ei3 
' indited ani^pistle/ addressed td Usjioi^ the>wrohg» donetio 
the phikitKthJMipists who wonld >di^pci]«eiid&wpiuudhmaiU^cfar 
juvBmk^cvime^ by^th^ ^i^tvr. ofan jortsd&in onrilastcMagaasiaraL 
We iiegl*etj/th|U:i:tfaia> letter' shouM have) beeui hastily dnaeistediim 
the last ^iDiaibeto^f:^^ The Iii&h .QnADt^lj^ Bmitw/' ,iiiate8d)I6f 
beimg: sttnt^td^si jWi^wsr^shmyti^f^iaA to giyeo^iBiiioDitojaBJr 
z«p]^|t;ojx>tt7nopiBioii8^;«xr idias&iQ£iQUv,£X»nftribntbiiEi>ilq^)'wlikli 
any.iQiia^kui^gixtefhimself toJi£VT^^l(^ initlas dHM^ 

having dnqBrasediithk ffoixoxam^ 9tnA docnxBtod thet^inifi^pelUxig, 

8aiiieifniblifiatio2Lwhidi;|iB]rpet9Med'j^^ oj »X3,^( ou?m 

; We^ba^MkeKrerjrjposisBfle^respedt^ /ahdijiaecdly aisaoEioecfi ug/uA 
fevithfii veaDjioniiaUe peoplel (ifhooai ^yin.eanuiiiaa) Trith !tti06t<(if 



iHtt^fiadnflii.aiid.eiHitinbatonb think* mudi misled in their vkwa 
ol(|QiniBolis&i]natiOD4 •norduUm.beiat all jwowakedtD any 
iMort ittiaiflixn^ar/apintiupMlL 4he lady at ^entkman^:ai the oaee 
ii|iigr<l)^ wbojpoitni fertk.ao nmch indignatioii on our luckleis 
QontaibBtor^.and(pekslum.wiUiiaU»k^ '^ Yinilfint 

9oiiR»pre«iBiiMaon,V ''dbsoid/ - ^' SgrdneyiSottilk «ii4 water atyle/' 
"^utopidi^tdmianee/' ''foolish/'. ''shallow,'' '^pitiable/' '^mali- 
flkma/// 5^icg0ti8jn,^' f foot^' '^Qukotio/' "jricions/' .".spleen/' 
?ifiiftieiiiM).ffiini»diiHis/^&Gt &a.^'ara(aak>ng tmany other ehoioe 
espleftm^lMiarlQdri&t hiadieadL .Beiis also^jdmrgedjirithia .'^ most 
hil^mv)ega^^^padpa^lefm^A. h^camfanii&mhb^ effort to {drove,, by 
gurl)^yfaig/l(«tc)))a{iletter ,ad4irea0ed 'by hwA i Bmu^iam to iSjt* 

9sdA iiBikap^ially to.be avQided.when the interests of ki^nanily 
aiNi(«t.ftjbakei: MtfapprebenwoA and mistakes almost as numer 
roas and ." palpable '' as the invectives with which our corre* 
Bpondent accompanies his little blunders^ abound in this article. 
In the first place^ although Mr. Recorder Hill is spoken of in 
very distinct terms of respect in the article in the Magazine, 
the idea possesses our correspondent that its entire aim is to 
asperse and misrepresent him; in fact, the whole of it, he 
asserts, is "but eight ^d a^hi^f pages of very patent sneering 
at Mr. Recorder Hill, and of very virulent misrepresentation or 
miscomprehension <^ the sentiments actuating that learned 
fp8fatlQEBa&iViMi^iEeDerdeti;Hal^ aiid>«)}fs^'^ ,iffmr4 MrhO^^m^ 
«i^tf^i>iDaa]B«be! ve»liavft>nei) the jremotesit code^ion. That he is 
'ai|)ei»oniof'irema]Jkablef;oo|i sense/ amiabilifyi ajnd oandoiir, we 
banft|h>2n his awn asailMuneesj 6a>. gr.-^^^ I gave ev^eiy one thei^ 
Inllai^ fiiarib /'- . ''^ I have no beliefs in HoUairay, no faith in 
M.iEA%&aif ^^'1 tkArty. shoared/' &cL, " I argued the oase.£aiBljr, 
'^oncdtlfj^v <^ gravQlyi 1'^ > Qur.antespnMlent msost really ^oquit 
itoi/coptribntoni.Qfi&nyAimputflckidn flopon' so. jusivat {M^i^qn 
^laft) CBiifaa^ as ^e /cani gdeasy 'One aoienticdy nnknnwnvto 
i%aiii-<fQuite.'iis innocent) Wasl^.of /tbe, slifehtewb. s]p«ar -^ ok 
^tattk^i]pc9i:/Re«DxdeiBiiHilLxtofl 'Hall. .^Ebe. joiaiBL.qtiisafcicm >at 
issue is, as to iimiC3qpedien6ybf>detGi[]diigi&nd^eArJAteti^ 
ttaj^s foriOinmei (. Asaiiitedly .tbei^rettOTdgd' -jif ntencaes of Mr. M. 
(D^£UM ^tempt)kiim^fr0m all {lOBiibiMiy of being) justfy acensed 
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of undu6 lenieiiee;' ' ' 'Mtegh tb ' -Ma "Ci»«li«; * ^^-fr* fceK^^te y <«li«t»'*tf 
several yeara'fcis'deMI^Mes ^<^mc^<<A^{)r(]^''^otl|^ mimbk^ 
than a proper) regaM'fOr'*h^'Saffet3^'aiid'intBrktdA)f'<k^et^ 
and that htfe putiifthed oritiitl-irtth^jtist'^ev^tjr. - =1*«^n» fitftflfiia 
strong a ^endfencyto Mtteir away the le^timrfte aiia<'<ift«ftj 
penalties of the law. Of Mh Kfetfir*^ Hfefl'Ve^ifeotjrofcrii ; ^Iftrf 
we revie wed< ati 'febte wbrk df Ms* dn^ ^e' bt*5*^ ' ifim)US»btfy Aid 
most certainlf i^hotld hot'haVe^ a^^itt^ iinj^iilll^tktiftoxD^itf 
fblly wef belifet^^Mm'fo befe*illl06§'<!>f iAt6^di»'^irgefc/nrf'wg|o/A 
says onfr'g^tkf feott'es^6tidetil,"'*fe ^W *^Mt*;'a^cd«heie*J^w*J3r 
wonld Mids ib^'deftt dieU^^i)^«^ i^fet^'^ddnessl^ «M l^^'^lbdH 
tdm the !n!in8(t^ of e^l3ej/> }iit6'«h^' tery i^r^^s^fifihMiri^^ilacE^tl 

good sir f ' Tbu tiairit guess^a^aih/ fbi* a 'ai^irtrtittttr,J«BW^?y Ibflt 
as onr'corresp6nd(^ti^;'0# imputh^ W^ut I^MscmlrtS^^^AOfir^Sfid 
misstateii'ents; hfe ' is ' rathfei^ ^a«it ' iniJ Wi^ : o#lil ^r^W^Mit*b©»|? 
Pefelin^; a^' taost-Wti^Jh^^^Mlatithifopi^W 'l!uW^>^^^ 
difficulty of ffef Aftitt^^ arf ' ^^imH^te* ^Sri^feV^tti? of ■ ^pk^jputiibhfi 
ment*for crinie, hi^ resorts tti'^h6 (teWce<'of>ittipiittag«to»<Aij? 
contributor ^hit^K^' lifeifcfte'beMr fifitdtt*y, 'ilWtl i*i^ puHistelfliiit 
should bfe '&i>^^ti^\^2ix^''i^iid-f^^ 

arguments; kilrtidttties/"ifed''^bttdfe 'toJe'^'aimfcd, arid ^Wi^em 
quently fall V^i^ wMe df 'H;heir mark. '^Itersotially)\^e\vki'»'vfre* 
to confesi^ wb hbia ttcitSrely i«h h4t^y«htitlflo^gingf*l^*^^lllril 
kind of '^nnfehineilt ; ' aiid W^^tfeUl^Ve t8ol6nt6n*SJt«Wftftf^d:J«fte 
be mei^ly*'tf|^atlve:' Thfeisa tndy ft^ittitte/*4ckpe.^(«iilii« 
fix ; ' but wef tattst ' Hot' b^ hatd tijwtet %, "^p^rflly^i il^rtltowri 
us from the riecersslty of'Atiy fuii^tlkfer nefeifeflti^ tb*4Uftrg<^ {A^rtiott 
of thi^ w«ter^rf' Ifett^r: ' Wi^' 'h^t^ 'ricWr, ho^e\^er/ W^ititf dttf *# 
great mistake. '■ • " ^'' '*-'-"•• •• '■.\"-: >.'.-'in umaoD 
Our contributor' (p. 69y feaid that^hfe itvow^'4ii««i«^fld^a» 
ciple of most of the chief jprbmotfers'df^thesfe'reforftftitdrite* 
to discard punishment, and our correspondent 'in' dfti^dbnetltg 
his views on this i5\ibj^6t;' arid' 6h the 'ftlly-^f^fttf^^fi^ 
philanthropic n^idertakirfg' the dSffictttt^ tfcfeb of '^IStaljttAteg 
reformatories, ^ays! '^T' ffiel ho Itiorto^^ i^ 'cott«eto^aii59(g>Dflor 
fallen condition, knbWingthat I am'oile <tf the'tUfehteg^ftftfento 
whose order belong Lord Btddghtfmy 'IW)rd>'Ly«telt6ii;'»<IiK^ 
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HiprivMiky/ttlus^EarV ofigUn^efibiuy, SJn/Johi^ Pa)uBgtonj Mr. 
A-dd^kj^ Hv4^'ih9^,^9tfixrg^sMv.^ Btecwd^r. HiUi the Eev. 
Mr^GlAjri.^^Rteordt^p lieiUi Mr* Olipiipp^m. of Sto^ry, Mr. 
J^iic}«p^rt)»e.M&gi8trM€ii9<x>f,I^eTca9iBbi^ tkfi Cprppn^ti^n. of 
l4V«f ooUfTOd flwtly.^ iM>tt l9«A% (w^y lyfis^ C^I5i€a»tv, Lady 
Noel %aro»pMr^ Ntt9bj Mjt. .StaflieUTgcati;/' *<?> f . 
h(3J^<;^i<]ve[cii«'dei»ta^>to;$ay tl^ ^ot, abo^ twp of these dia* 
tiifgiiiabedtxpfW>iHh ho)4' <ir -evec>dMiir l¥^, itl^at/^i^her in theory 
<>)rnj(f»t^ce^.^Kpiiphip^iit?£^n«Dmeythat.ia^,t^ which 

tb^/juvieilale^eriiDiliflil ha« hisen Qouvict^djahqulftiheab^ished* 
^iieUifRe JM^ ^4)8^ Sturge te,b<9 tbs i^p4y. fjLcqptiQA on the 
lt9^>aiiidri^H)tiIf>»a«i0 ^^h^^w^conrespoad^ Jtiad a shadow 
ofr>B li^t ,te'tflft0e. tJiere. y T(> xW^pf ; th|ts aiQ\)lW^^ im^tieued 
tfffAaw>M«itite»:je»f>?fi8alyrtf afik.hi8.0BmioPj.?;efi^ng.to our 
«n:veiqpitadi^M;fflvtot^ a^acrr^f^ Ij.pivje h/?pr4 r— -r.uiake a 

q»wAs^jWg^»f^rth(afr.yQUPgnpri;aini4^ h^^ve. natf s^^^ed. against 
»miei^^>but<sp(He^,agawtr U^i^ i ^Wo^, .i?eems .to. ^e. a fallacy 
aHiAjfticpii^y^aiii^.to ?pth.^^'PW3W>Jy trii^, hiit it* U aj^o true of 
i|j^>ci3ifi^ft^r«i^di, if<rt9i:n^ ^q^dr go. agaio^t^ all pumshment 
irfiftt^tw^f rq &ifl»^ f i9(eh ^fw, m -^-^— ! iH€;wa nptfy- probably always 
hj${fa«aid<tiAie4o^ai^jui^tu^iffttlp^.QhJil^^ These arer>e3^ceptioBal 
Bftattf^rs ^i,det|Eiil. '.In..1^e gem^^l ^^^nqi^tjiiqii of the pirinciple 

h^ ijaf4tQ»,praetioainf?W[^flaiii9JH a30i4wh»rffl CQ.u^ to cousider 
l?|i»th^iiid^meMtf,3iit'2!<dQ wb.hnp^thfa* wp.shftvld agree so 
m^tr^lt/'^ii^^^Mtf^ therblia^fbpipkp byjner b^jt if I remem- 
berortfh*iitfi&/ift'Mj?fM. D^HiU'a.efvidewce (iii4hejar?t>pl:uine), 
thf^tfik^ says'thatr thQ-meri^ taWiig^ a bad an^uwpntjfQlled boy 
fir0m)hi*i<bftbyis lof ?riee<-'P«rttii?kg .him' nnd^r. strict, au^. regular 
control, preventing all vice, loose intercourse, exces/sj apd iudul- 
gfin^^ipmhiAg hi?z]b^M|i afiUfe of q^ietr)fMl^ nne?jcitie4 work-— is 
iils^r(atrg^^...^hil0r^ seyjar!?^ p^pishw'^^.'r ^ thittk. there is 

*3T'Ii?r^i'Shafte8t«irjf: ao far jftopj accprdiftg .with pur corres- 
gcii^<iit*wheii> aispeajcei^jfatithp^last ^irflainghpjn conference 
i>|i|)e%lcdi«to.}rii»*.' whether ]^ dispensed with 

pni»i^hilieftt>,gave it a. mpst.cpqclrusiye ,depi^l> an^ spoke most 
fctoqfietttty i:)f /tJiQ .mode.w whi^ proper cprrectiou . opened 
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ntsh&t than dosed the a;fi9iiues of >t]ieilieiv6>foifi)thei3^eoe)p4ih^ 
kudly iDftrtNutea afteitward&i- Mr^Nash .sobjeieUtifaisipeo^to^ 
when they> entcry to <a iinpst* sot^ib ^peobfitioiifiify^iioiidbftli/C^ 
solitade; a poniflhmeitt flOikeafl^lhattbej^sdihetiiniili^ii^ 
aiihmit toit^ «nd; leave theiiEefugc^ '-i' "• tn i» 'i^H»fi'/MiJK t^ // 

Attempts to elaim anidwiitids and^dii^ shonUi h&Jttmii^jMs: 
ft little mose prudmoe. ' » v ■ m .;.; ,,„>•• .n .m/iJ /i-iuoii 

The next page quotes Mr.. S^dsey Tnraifr'fl etoqciebtiarga^i 
ment of the 8thof Junei m'the Kme^, hbwhioihJie^^tulusEOMi'the 
^k80werm&U oi TeEarmBtiionL.ftam. puii£duanBnt/ooettteiidi%^>i»v 
the fomtfir US' MPei;. low iha taiier^ /All. is fiahiihiMlicQitievt^iioui^ 
friend's jBLet^<and*he<now agjwntdingiy fa^heni, MrjSHjmsiQtmjmdj 
^ THhemf Sir<(hBtcflr rii6'sayB)> ir^rcr t^ 6|iiiai0Dai(held >liurt bam^ 
hy the chaplain. c^Fthof hilai^thiNq)tc*rTt^ wi»/ do aAweaiil^s^i4^ 
such ^miiments I it&rotek'- * Indaeci^ ku}eQdi<gfiod|Sijs;>it>wa^ Hottv 
The acouraej of youa* giiaipiniar lis ioowifie e&ceed^ bjrttiUe pttw 
apionity of your- jndgmfin|b» > Theyiard qvate/Qn^aiLpaKi '^(ha^ 
you adrocatid va6 entirely! .fsuMasBs.i ^^tidv^amea^/^niifb^wai^Epm 
you.' . , •.' : * .... M".« ' •'■'•J '^'J^hV-Kxilinq fi iiiaie',* 

It is ^'iminefaceAtousnese/' . we dee told^>tOicaUi4he!iiuia^i9(tf 
the Sahley .S«foraiBtQvy(>'5good><ltattared.£hc)|)herd>c^ 
was certainly a very made(|aate dsiaigviatkin; ^fKa'tmaaiafcjkoJuts 
already reduoed.thaJb inatttutioaa* to -a state bf oon^lst^^^cblbipBli(^ 
by his perfectly uncooktifitUablBjiJadul^eaeBi^d i^gotisi^qi^s md 
pcied]0ted long aia^q^ritL-has^^faecosiie ai()ie»pooaijuittid!UabuBii^^ 
]fflteifee:nbg»tiyB-jiayitifjof/affiaMkg(a^n3^^ 
ti]eQsy> of) those.wli^^ .JSkeiOiiB c(nsitep&iide^t^lw0Qld^di]if^TO»fc 
of its deterring penalties and proper pnnishinea^ n>iWeMw)ii|ia> 
d^isBed from. Mn.:Add«^ley, Mr;:i)0wer>>aiid dvefi isfaofiuixjar 
maiie Mc^diMr. Xanimri.iiB tbeir/estpnAt^ of MritEUdi^howeTeo 
amiable . and Iieett-intintidlied i The > auLy 3)e irt^Kulj ;ijbisorii»i^^^^o^ 
giiestum)^:>diid .ihe ,aiiniU>l haft.vampji^ .pnfafe&hthafaix»9 ameBcr 
r^ot.^ ' .-.^''.'ii.. 'jii n!.K*..»^ -j.'."; .r-Mnv/ [».o[ ji. ihjoqfeTiioD tijO 
V Qnir icoiitrihaioB [ipi 'hMfiLC9juviaiML o^o mffitfdoft]it|oxiiaRi 
Brougham^ and great is the chuckling which our correspondent 
naises thereat ;> 1'33i<nig|iJ bii»^olQftBoritiiiQ(^tiMQg8d4»j&«bbOKdft£^ 

^ Bee Pc^ce ^epoxts di^iBiriblDgiKiiafy lof^Sti^htey ^y^iH^eS' U^^ik 
neighbouring towns, and committed for robberies. .fio«iir<»T. 
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iwpontafaoeviIiiiiayiliaifttHMoieilitdd doidyt/^^riEddLordBfOiigliam; 

aadi^ikiodmo£«ral<in|fceB!tr^/w3lfii%jipe^ ihxa, '^I hmre 

w^t dwb^I^t')l^?Ka8/ ikfaefe.iemf')8uA Tntecoiiaroprwentatioiii 
We surrender him to be ^^ foa'fdooi^' for eTermore, as oar 
otepeaffMBdeal hbauif qodb iitu: ^Ounototvibator quoted incaa- 
tiously from memory, and not with the ieMeD. before 'faim as 
oim-sraiiifidatorBeBiMinidfent tadsumes.! 

v/frfaoRBirfiilURC BCtaaci.feir pagei^ of 'erfidBiice^' culled from veij 
ircirtj^ifineaJs3of tnm,. ggdjphiianthniifrfsts ^ ibthfe tnsw sense of 
the)tfliriB^/tO'jth0) effibot 4iidt/kiQd]ima la' a neosssavp eitement in 
tiaacncfciwnafaiwh.'df juTdasle iodminahu ^imddt eiids>with<tlns 
qnadr ixBicbi8i6n:L;^.^flSha(B fid*^ Sirji i haveehed «athoritiesa$rata«/ 
tlie^^rffttoBidnt ofi yonv tontribatDiyiaarhieh di6 attempts to show 
tkali practical<iAnlfmtfa90pi8ts;> fto.^ >'are e^denfly ^of one mind 
witi; 'i&DOfJf LOur)/!&dsh''fidendik- quitd Mistaken ^.thej are 
vgbiiify uiitmisan'iritibr';aU.oi2r correspondent said^ Why is it 
sniq^oaed'^hedeaimar. to disoard kimdnessy beeaase he would 
retain a preliminary punishment for crime? On the contrary; 
theitpQBamoiinltimeoedBiity jof working (upon the hearts, and 
eilistingtltha^sjnapai&ies^jof th^ children, has been over and 
Qasfk*f)agaiBiicnfbroediiiU'i0smet artides' on the subject in tiiis 
MagiJamey' and 4)o them our oontribut^n* expressly seferred in 
his -^^peiy iwilh • apprond* . iFor this he is charged with 
QgotisBOfcliltl w iSome people sue ^utterly incapable tldemselreaof 
flnjaerhiinifj^ibeth^pagts o£a4 tiiflivy'< on system, andof giving 
docKiwe^hfa tot eaehr^i ^andi^tiiey natumfHy giw no credit to 
«ffcfaertefe3^4ioiiig-sQL<''...-.-i ->'> . i>- : 

licEn^page ft •ofi ous cooevespondentf s letter^ ha iXoundly diorges 
oray';eontribiiibr.Mith ^"ragrievnua^ amalnaious wrong/' This 
oalistiiiaJtoBVigaUaiiitry^jui/^^h^ or iheridefaue^ -bttb for ihe life of 
na^me 3»nno<i;rdddphsr, fi<»n;;whati follows, naihat^Ahe .wrong is« 
Our correspondent had written the article he answers, it seems, 
ftneJnoi^diar)b^ia ohr Vebrnsay'number appeared. : And ^'now, 

alhiHDifitritosiltbieugood gmilemtmiaUad h^JMoyiiaig that mur.eoistribtttor 
applies the tenn philanthropist " as if it were a synonyme for anthropo- 

lagisti'V Has he the remotest nofcioa.offteitieanMig? We refer him to 

ohniBon. . •:' ;• - ; 



ft 



.to/Mor^Tiunierfs tiro btiiersbvafii ^eokj^ia^aifurt drport&tono^^sfae 





frorh Mr. Sydney' Turner g Tetter, to, which ' ie ' ,^pqias^ an 
expression pf iis own entire .cpnc^^irrence. Now if ne approve*^! 



tBe 



Mr.' Tiirner^s secomi ieiier, AiiA yet aamiteWai ne/ff oissoii 
from sopae points "^ jn' the opinions mr.^Turn€t ^jpressea to 1 
Jvmes, we presume that these points weye in his j^m^letw- AX 
SO, there was no " m^iJiciotts wrong/: or njistake at aH^m S9jni£? 
so^ e5z;eiji if ouf contnl^utor pad said 4 : D^t he oii( npt ; n^ quOTed 
tlis aggrieved wriler^sow^ w6f^s \tjaw mag. l^o. cyi., p. 7Dk 
which were ttese : ^^'We hkve rea3 ^(hese JetW*' 3«ixn mnaze- 
ment ; '"^ and again he termed them " unnapmly tiaxQd Tetter*. . 
If he intended to atiack one only 6^' tnem!' ^fey ^did %e iicft 




#r0ng/d6tns)ut6r him izDSuppcxbiitKgidhen Bieairai|]iD%naaa;t6lliUii^ini 

,^cife(i,tbHt:l^fe'rf 

aiao^cfioi^iib. '<lf«irdQiilijb it&Skia/^erl^ffiuteedtodbe^dhfffl^^ 
being "j^mAii''i" Mi W^fefefife&^^iff^^kfcifet^ 
iliniBUf|^oEiiiE(^^lao8B£s(TBd]^aQ^ ^BMerfarB^i^oitevte^the 

^bfiic^ sQirt}Kinla|^^B«ideiBC SdUBMfiSKJIsaa^Qbsm ed 

lIivS*hffire^6fmidteiaiip.3aGi)q:^9biat^ orem odi- 

xAitiu^fwtgitnBmt'TdffoTdSi bjr ^Ifeoiacnsas^dcB jnmrii^^fdteiBEe Ih 
-£M!Eice^^i2iMtadsr>b||nrth«)-divdd]^^ te 

shown in M. de Persigny^s repoBdtii%>(|dicgiBgdtlasjtfadt£Ain^ 
iiitEKiiiiisBrtUereidArino jftWBfor^itta.1riia(ig) jlihQ ipifeenflri jeg|iop^ for 
iasiiiKfaiU's^firiflxiep andtohsrgpailttfftfoc ilibrcrrfQniiaKkic&/rwUlBt6qi 
Ea^itdJthiOiDe viaJ /Hhnieif, isa^&oar u^nt9ibiitKarpb|Ll^^Ei^Iif.'dfr 
jiiveoaile €ffdnde]ter;lifl;i{e(lpi8a)eatsi wiio> ea(n;ifae)hiad0trfai|)aawblej; 
• -> Tj7 , o/. ,inj .JOY 



iik^flM^dii^ ii'VfigyAttt dteat Aiid'^In effeefc Ao' retaiedy yon 

itJmMb fa iiM[ly^«;^dl^iia kMer;i& Ins dwn irords 2^ 

'^'^"Hefact M, <hai' ibough'the principle 'ib exceHent, parwihil 
4NiUkm«ibi^ taopnuMoftfafe in. lAme^ cmm o«t ofi foup^ and jvfc, 

¥WWfe jit^i«%»W.fr>W^fr DO(flecm%i.PW ^ m^n ^I ^^ fcien^a of 
ftp refprnmtory papvement, that the obiects of tue schools may not be 

■ The writer' m the frish Qiuinerly also Leld ttat tlie remedy 
for the vagrancy which increased luveniJe crime m France, was 
to be found also uv a law for making the parent responsible. 
,ims our contributor termed an " Hibernian view :" the vagrancy 
cf the, child being the precise reason why the parent cannot be 
made ^-esppnsible^ and why, therefore, it is no remedy at alL 
To tnis tolerably conclusive floorer, our gentle correspondent 
,repues. first, by the feminine resource of calhng names. Our 
cjijatributor is/' vicious 11^ his opposition," a^d guilty of " mts^ 
consirucHon :^' l^ouf so is not shown^ but our corresponiJent runs 
into tliie foilowing' totally irrelevant and somewtat incoherent 
^T^ Rtl?^^^ ^PSV^T. ^W.^^ verbatim^- ,_.._,, , 
s)in^?ii^^ hol4 tl^ op^ii9i^— )re,6Qnteji|d t|wt if ^h^.p^nts can 
pay, rtey. must be compelled to pay : 11 they cannot pay, it proves 
^«b«ifigaJ^iA'Ati«H*^fey(i^«V'l:n<5^y^^ i^'pr&r^^ mu«h 

'tgiiibtat&eom^le^nessfAfl a)dhQi3kj4x>(iqJniati] and ifiicmblned mtii 
*fS!frafiBfe Wra^y?i^^;?<^^^ P/p4ttpe th^l mg^t satis&q- 

tonr results ; and. if in hut oi^e case out of four, the parent could bo 

m^^s^'io-'^^fif m 'cAiiff '^art/ m^^m *hddi, -bthei- ^r^s 

-iliti^idr^l^e'if^igtmafBt/^s, thotiithftigDe^jmasBJof t^e^ jutreiiile 
icrmiiiHjR|iaib^fa<»7reapdngi]bieoyaa^^ i stiph'Stadgpiw cannot 
be mBdemipka&Sik.^ MA9tj)b)ima>imi,'tiAsm6atBi^W 8ayi> tiittfc 
the mere knoidedgeUhidJ auriiio^ Iqgil^'vespoiiflUiitgpy eiifitB ivi^ill 

%ivei^aar MEB0lyioik>ipe<i9U vwiid'veU^e^v.'cb 'JibtuexM^voDihtho, 
of esostingjfkinnf tbey^«KLnetca|ld ijiJ DTbftditeremsntbe^iMiQkibier 
^ rTi^iaMsfcdmaniltedi'isf'/ palipkblyiitaiilicviaiei those whoafe 

•otfijdsPiguijb&'trtUB^tiiat^tihc^i^ tifiettiay >is mucb laUoyedf fajri the 
ipbiMBAF ipAaeacm Mrhieii^ aoeoi^diiiiig: tonother aoooantar l» well tas 
•Mr.lHaHb^ipferTiaiLitiisrertiD an'^exteBt ,whvlly l»ycmd.that whiish 
is'ciaseBitpid'f tohaxdEtomaorCatftiilierestBUisl^^ la a otoble 
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iatuxie fiMr.tfaeinarkeii there^o a 'ceaTtein (byytrf^rwhiehtinteMK' 
ttcni> 'howev^r^ ihe^dffendmdit ' had no notice.''. > Iiv idoilseiqpieiice ofi 
tbe^mtti-deUvery of l^e gQod9^i)y l^oidefeikdacits^iv^jnilirfltaao^ 
able .tioibB/ expensed iivieai^iiM^ inr^vcflttoviiBg'^enitfalr sdbto 
pother ptece , ' and jbbe jivry iuchided the a^oiinlco£midi eKpeeni^ 
m tbe^^nra^iet TbeCkwix)f ^eb^x(dr«%ee(mito&fcvetib^^ 
thttbtlnejucy weife wircwg m.eo^.doiiigiy 'but>>tasAtfh0 ainotmt«e 
their verdict was under 20/., refosedi id awkdr dance hfiUiAa 
reeognJsied r«lQ in eriu^ caaes^ togradt anewtsiali -^^If;?^ Aid 
Pollock/ C. Bv> '^ the canrieDrs had had 'distinciBCftice' that ihe 
goods wohM. be requured to^ be delivered ait .a patrtieili^ tilne^ 
pediapa th^y weKQd ^baitf^; been liable for tthoiae' ejK9e]l8e»nlfat^ 
irbich, without euteb notiae> tli^ w^ouU. nM betliahlB);t'biitr 
whether any particulars class of expeases <ia r^asooiabfe or<oot^ 
depends . upto thet ^mge -Of ' trade,' and • ^vaJicraa : ipth^at' >t»(roii]K£M 
stam^ee |^' reBi«i«ks which dO.>not2 :seeiii tiO'Oenfli0t'wdth)tlhe^6U^' 
owfid^red <judgBie»t of iiheC!bttnfc/of Btohe^ueirriiiilA&dlef iio 
S£^Keadale< lu^ Wa^rat «;v Voweora; a^^^y the j^aiiltiffa-'irenfe beBi> 
e&titled tiO'?reo0yw/u])4er a ;deelai!iitioix* (foS'bn^achtxf tooihisaetl 
ill Qot<fi4rtmf ,upiieeftaittt«iiiill^geari»fg {in >a .woifca>anhliitf> ataJriincaf^ 
and -oompkstii]^ the wiork^iwithin a reasonable) tone^ilOaato^ 
piTQ&fe whieh Slight have beea mBdeby.thepfaapti^ 0B«)au]H 
Qonbraet for the sni^ly of oertam ajrtic^a to beioaBiiftidini^ed) 
bjr th«!m for a.thirdNparty. A»d in .thi$ ca^e i^r^^iBardnlAildttrK 
ac^ is reported to ha^e made this intevIoeuM)!); isemairlfV ihat^ 
^f.tbe es^iatenoe id^<i9ioix^tii& ^videKuoerof theipvobfibletatDaolliill 
iA^m aui^ned.' ' fSuppos^ thet pliauititfsr had 'soid, ^fWe abouU 
have made such and AUeha eosLtj^aetifithedefetiidaiitahad^ieD^ 
fenned' theirs/ and the* jury. bdiieved.that'tito pIatittiffjBf>w<QWld 
have done m, that-woaid aopely have beea'etideiiee.<tfii^^ 
amount.of loss oeeasioned by !the dafeudaiit'a bifea^rofnOimfc 
traot/' The lea«ied judge^ howei^r, weidd.hereaeena* to-be* 
laying down a wide^ and> aa we coincmvex Ai nrfih^.daaEigeroiNi 
doctrine, at variance^ too, witht the ^judgtuent^ in ;Hadle]!i d^^ 
Baxendale, whese the fact of notice a^ the ait^owfroctf hmspig 
been givea toa defendant und^ thecuroumdtotieesisiigeealed, ol» 
having been in some way bceught- within his .knowledgeyiia- 
apecifi^ a« .mo«t material m regard to hia liability*. Yefiowic 



loiM^^itAMlii tee » OMttlftU^to'bdrMa^ ^ myhi;^^^'iiAti»kmm 
to the innocent." ,. \ . , , , . ,4 

i^i4Q6U]le)itii»i(peiftrt >ititeiigth^iof iioar /pottkton^ife ttmuAaW^ 
toTQrd(mi3r4aiVfdMlui tbi^.itaooqcxyr alnu^ItD wlaiidbdi* MtM^ 

9uU ^T »k)mm»M^iiMf wggeall ttoslf tor/oi)r>tiiit#Uigeift 

tftklte i^Wjrm^ 1 jA^ i tr«dy ! grd$t j cAxMe^ , jaodi a. vitU <;btadliti i to 

a«(i^|)Ptt09 'vt9k Mwo89eivtilf^am|Mmll«dir1^|rithe/W 

judgment of a few very amiable and very indiscreet peopMi 

think it bigbly seasonable and important to cliedk' furtbeij' li'i'- 

(^q^adtjTiiit/iwsiiia'iise ki - We>iiii« thsTsdove^ainfoM' to ob 

tiffif,^%(Wtt^ tt draWftdt t6 texa^drat^tlie dJscouragemetit toft 
??8^^llK^sV»\^tF^^ 4^ .#<>yt9 . ai;^progj:e*8 it^, JlnglgojA* ^^1^^ 

^^'Mii^l*itej?*Ta*ftfei*/^8to^ «hell^r6|^ibfif''^agetf<^ite^wHllWi; 
•%]^U^1{erk tettg? t6 Mr/:i^^a(}erlcV;M;t.. oii' tlie. Wterriai 

Red Hill^ which contains some extrero^l^fi^oiofel^hliitls; - ^ • '>' •' 
^^'^Haipj^'fift^^efiettittiihi! 

eataiijflos^ff oiith. tbtif birdt^rod • f (W ahilidi?^ 3atkmtm'^ 




^Sg^Sb^m^-Mffh ifk^hm ywou ., Tbe pampUet (Abcwidsc^cinm 
fi{8te^B'^i!iaXfe "more ttin We '^traci/ If slibrfd Win Wfe' 

mm mmw^m?^nk^.^^ to ptayt,ar^n»»rt©3?«^.^ :So«i^ 

setshire^ and Devon, and Warwickshire, are among tfai^ Wilfltia^ 
which are rushing into the work. Let them take especii^ J^^ 
^iR^^j^lipj^g^ seleqtipu.pf ^fir gpvej^ioar^ .After jr^4^ 

jng^lhifl/ wdl a&yi^ue donbt^tiMtt gtgpprt mat ig ga l irork like thr 



M8 M^^mtihfiA 

difficulties, caii tfl«flb''«)#'«»rf^ 'fM W'^Bd'^ 
steady agencj^ of the Stale, and riot by fitftU,.fiW WW^t 
pliilantl^opy, with its conflicting theories and wholly imido^ 
quate funds ! ^ ■' - ^' -^ ^'- ^'"•''' ^'''''^' ^ '- ^^^'^^ eToxP//" '• 

"The^e^i qi^estioa to be ai^D»ei?f4 i^^i fro^i ^tbrt (dMaj-Midjky 
what maaaa^ ea^ maAters ^ted \^ ^sit;^^i&c^a^ vefttfi^lftali^jsdiodl^m 

)^^9,^ J4h^.^0^tlif^ptt9, diJi€9}|^i(9arj9£ilH»fi& tm«^lb$»MrfiHMiBl»t)ielfl^ 
because^, on the one haad^ r^ormj^t^y. ilg^i^j i^ .^Imo&ti :»/nfMri1^I^^ 
amoii^'us^ and the n^jnbev of tboae. whohiAr^.b^ ab^^eijperitoc^ 
in it'4ii 4till^<^ BBi^H.l ^ b^loaM^ oQ>'tjt^eiiittov t^&qc^wtidte 
|bh# fl^ai^nimw^i ji,^lyjM^/^?$»kma»i(ift7th©*iw^ ^dafa-eirf; 
f^9m tt^>tb%^ ajpe;r|(i^md.^(Q^fit>,^l^ ^i^iioss 

W^^^fV^:J^§^y^^ ^•'^' .TMt'j^iniJO lo e:yb'jIv/oiii 

'' 1. 1tou want a religious man. I mean a manbvfaoitdee&ixffiAni 

lJ».w)iigfe>f>^ ig^>geroi»isibJfl<|J^ftfo (^d^Jwoite ^«dttw teTusoi^idifAi^ 

Views his work as one which he cam/not^ dare not leaaMEplmat^diacit 
.i|»oirigfil3i4aH|^7 9(^,)#¥^ eiffllA a 

pijfiisi^i;^^,; ^^K^^\ t^acbifigj bsrtt pfiri^ai^{)lMli ohdy^adbiflniflfcift g 
an4 ^vi6i^|,^but,;giv;^ig ihe [4^1]^ ^^amptoftaftbatlcmee9, JEBuditoa^ 
3^ustay^Men4^^qeH,!w;idj^^^^ 

^§ft,^h0,^<?«6bf»ftj:5feBn^pe?5S|^ beai^snsaftei^^Jtffiiflc^arf 

vice and crime are cast^dpMP^ . ^^iffj^ynm^x^o^ ^*mtsA ^£c«xlvamdiiH 
:pary, tal^i^,r> Bjiil ^^ nm^lb be vim ofiyeftmeitsi^a/feYjdpimd AiaoUnd 
mwL , J^rmU'^^f. ^ed^!Em'ihitb^'tt( ^^it (Woerkydanft ^IjownniA 
epe^gy an4^^^t¥)%i^»f^^(9m^>g«ft«i»»/Lr)3 IdA 

fc^B^iidp, the>4*wd!^ ^,*hftf(?b#fttex»l!V banfe »c($hf» ^h«fi»folwaloB^ 
enl^ri^ie^at^Il - Xtnit t^e o^aia giivi9^.40i«(etbii^giMixilifaiia torbetfaimi^ 
while he strives wholly to be iov0d^ W; nRi& Aodnrrprofe gbiimelf 

r !^ 2. ^^hilp tW i^^aaljer. n^ . not be ,a ma&IoEl renuirliablft^aibijpbtnft' 
inents^ with fipi^t o^,second Qla$s.«eitifi<mtes, befihoiddbeiH^^ 
and practiced, in his cidJJng a» »]& iasfariuiti)^, ' aM iiii:^ thpimfiebam^oi 
arrangements. l^^^sghp^VAJft'^ fdefadlartf iteilBdfmnBliBHi 

rcDpe^t ; an^, ifr j^ 4^ .ftr^^lijEkiQ£^/iagUintOQft)D£iiiqi|dk add chitEae^ 
fje} will soon. atudyi#i^dt attaftn,to this, ewm.if »t/fiM^'^yBaiflnt, -ionnol 

"8. ThescuuKber0i|ist4)ot baTf ^'phjisa^^ 
banner or appearance. AjgoOd '$i(iWQle!ianoe'/«id'r(dHti^ 

. "4 H^ j?^^ ^Q^ bfti^fo^i^of Ipjjiiig i8art0 o» kmeri 
taking interest or sb^riif^ iu tbeboya' iiidufltei4'<t6aani]igii^.' Qioin^ 
tbin boots, and neatiiy^Stti^g paletdts, must have Bcrl|>1ac^ uol lilii^efiiD* 
mtoi7:.lfAim@^o)i mi '^M(mapi.MiMig^htfl6 bevUiexslt^jflithefialsfdlaip 



r^. , He shoold i^ot l^e engage^ to take ^hasge ,of a school till he 
)g^%^''i»dUif &^]44tice *df m cla^s of boys he^ ^ffl have ^ deal 

*• Where shall we find men of this sort? ' !.".'i ♦!••;»» 

** The national schoolmaster is usual! j too much the intel^^ptual 
ttytear.ei^ D^ilie of tise^ Sj&ia^ety ^fib^ti><m'ln thb mibM^ijfi ; 
Uitihdii»'U9«umf'^i!]r lirtj^toMriat' «1ie nvdh^ 'i^'fh^ <!oMto|V; kt^ 
4^0ifiel&piidi<^4i4»%^n.tt«^>it0 ^hdolb'M^'M ffli' nii^^iAng^ wIMW» 
tfl^MtbbAtodifteitf gii««nttiiAe'l^ tllid sp^dffito^ebjeiH^of iuMhietiot^ 
lOiiUlivdKxwhitelyitfae'^i^dtidttl/^aiid'ttii^^^^ are UbufdRy'^ftera 
i>iidj':eiipdl^ bA&Amka!y'tipt td be d» a botiplt^s ih a' sehobl^'^h^ 
«il>iii»te^|iidU^ mst ^itt^iM^'' imS^^m^sm'^ WWti^ ittttuy are fift^e^ 
itoidtteeBQ oicBcwifite«ii^«lii«'of lkg«i whe^e'he'ftiA M^ gotetti iih WMll 
wttau^^ idtefl»tMfhajibi»TMi4c!|A^fliysgo$iig'On, hiii judgftneDt; hHi 
knowledge of character, his skill ^^ tiiftJrtgetiftdi^Mdotetantly (^<ld 

^iHdM^^gxjjra nmhf tfddewlaQdiP dbcfipfine,- Hiia ^aft- eMd^ efr(M> 
Aond^ d«# oBPthar MMibiii^ W&e£t th^ school contains thn^e pr fotor 

teaiitbJcJaiier^l ^:?^^ ^-•^^ .v-a^-) o I ;'•.'• // -" » -.•. ':"^'" ^'^J ^ ' ^■' 

•dhjtetefioHiisitoiirhoIis'^ JlifMii^ «ri$tdeP a Idgal ^nte^e <]^%h^ Urns 

^aaUics^ essCTitiati t'tf i;h» .ttoiiifbrfr. ' Mid gbod^brkiiig 'of in lai^ and 
liDsl^-esgiiMSked'^blitt' (8fvlf|bltehit}eril; <^ t^e eompulsor;^ system, are 
lQBE^aifyfbQ*>flwn^1«ha<t Maf^i sufto^ iti^^-^dibll ea^tiMl Mng^i whose 
iibmri^^m^y levne et beidiitiMised at pkiMiure; 
LiiffSEhelnmQfi/ailKKSia seem, oh the wnblieF, to dfllM* the besli fields for 
AiaiiiiiEg[$ fim^b04aB^>iQ thefab bein^ 1)oaiided,'and tiet^ merely gathek^ 
Abriniir^istkdis Iteiyi&od^s^^tibhig^ general manag^<ment having 
touhefsrttitaided^to^ aaidf^he Q\tm Aidy'beloniffd'havtegm^e' points of 
iao^iWt^jdLnd uidiliarity with that' llt^rtiiwhtdll the remhi^tory school 
'iteerni& a*S)Tama<)ea, ilfian aay dtlier', ^ • ^ '' 

" It is very much to be regretted that the Committee of OotttwJii 
fimi^^ikKsayod'iu^ do^ ito little td promote the ti^inmg of 

iBdiat^.^Hfcifibftlly f^ refoi^inatd^^sehools; Application was made 
twdi^daBs^agdy thatlBed Hili should be ^^arly inerpected, and the 
fimlitiaehaMiA Unafohts Ibti thepret^a^g^mK^teW^hers t^eh ad^dn* 
^e^D£xb:Bha ifplic^ttoiv Wai^hcm^vei^Mr^i^d, as i^^i^^ng wHh a 
former ^tnmuoite^' ias yet tmacted <m. \ and otir laaaters are e2:claded 
'fiKHELidWying^iii^'Mi^fit frbm ^ €N)^mt]&ent-eertiBeateS they may 
Jmvegaiiie^dwforb'eiigagiagiliff^wfr scho^K r.^ / < . i." 

'< It may be as well to observe, that traM#g%jpfiiii^6% thef^biA 
fjflprempjtiQniieantied^ t^dfti^gby leettffi^^^d ^uee^nis, for refor- 
?Birix^ wosh^ ia^etopfaaifeicaUy tiioonshine. The man' wants eapeHerUie^ 
voAL}\S^hkhu^^ifDa», ke-ma^^'know'eVeVythingin tli&di^,b<tthe will be 
iimcldiiMttbiti»ddoflllip<' dbh^i«(ipplyi>tMbS^lii4ab6^)to<6d^of effib^^ 



2B4 SMiihei^Li^^md^PolUMtk 

ibJUttofitibrinfoittitoiTiiBdMb te'toitrmoiMdlbSfi 4ierjm^^ 

one. two. or, more assistant teacbereL accordinir to its s^e and nnmr 
hers, t hdi)fe jdid'beMi, tbat lAeU^fealialiefflSr tH'^WkW e§' 
long he^fMAA'tk^plfiskgrn^e thlft p^<^p^^{iei]H[«)^glKhe»fibl^^ 








aiitNraii4'-£^lings|rU}lk0 adf.&xig6tf|ihQ«^.iiindo40tbtk^ 

snow ourappreciatipn of these qualities^ and to ^Heye jiia mind 
^^istradtMg aniieti^l & t6^feis Jitsbiial'b'ftainHy'^tSwgi^^y _ 

•It w^l4teb^notp^fo^o»ifardf«imonAq, h^ltyiUifwrsoiA IbMif 

ji tj:jl/ o.'fhJ 5»/iij;i3 ^uij Tii i>ni;')iijr<''i'>nij;i orli xioqu Ila^t Liuow 
^M.: . tif)fi('». rrjnff? ii' ii')Afi fir Ivj^^jj >/ij-.-.:.')if>ff)nr P^**^ oifd" hoJJoii 

.l;,/^i ■. >: 'jii :i'u'i'i ,;:>i>{i "^ii'' ;!♦ 'w^Jxi ./>/*J i^nixiild din,' vjfiioAff 
i:i.' »'::•:* j.'l^ i'/*.; •n-//-tUifl ^J'fi;!' '^ffr-iirvrioo il'tiv/- ;to/f8 vl>oJ 

Two vols. 8vo.^ London, 1855. Hurst ana Blackfitt. r • 

• • • '^ .,-.:»" I ..)-.j:'[TrTL .•» i'li.j/ -hi.! Ji: ii ^!iiibnjJ/^l 

Xl for;ibiag|rs^phy ithah HkGnS^rui ^^Mh^l^tttnixyixtma^^daamt 
skilfol.iiwfratw^s p^ge the Ao% hitt(ir,iobsbittef8tni^^eIiritlix 
diffioultjfj .perhaps with pHv^ic»> icartaiidy-.iritbibiprtifioa*i» 
iA^tO^ ;gJr«4i|Ml;'eB0k«rgiog Jjftto atta;?8iic<ibaf^ mniM/ 

leagtbi jeAaps, excha«gijig .tbe^^ipUwisdij trf ajssktr ctMrft^flfinS 
tbe £beers of P^xlmteut^ mtdit:xAnf,\m.milmixjMag dnatiife 
favQur tNo4 0Qofi4iB«((^;of .|M^ mi. Afi&awinihefdiraittMu^' 



aftni^.Yf'^ Md tlMi/oon^ifitf<Mri #hick^liM4itdsN»A*.0iirniiJb*ia^of 

i^^^^^f!^^^^ ,^[ ylvy Qften powerful style, its.brillianfc 
4^fiitiMs<)rOfvj #pil .fTQieaque eitiiiitioii; ka' 

ofM^iiS^M^ tcttetitiotil/ MereW Tietred ftt studies 

wHflriDlfanftioB^iflHittiia iqqi^atiance^^ofKeMle and nvtufe is) in- 

^gjf^l^^j^^pjA oi fmu&evoeui, and .amusenp^nt of t)xat; reapeci- 
iMi diiiil Itdiiehfitfrnot ddaianlif allied 'to uMity. ^Pttopfe who 
rty^ffl[»ii^Mir?SII,irff W tlife Ho«S€l irf Comttimis, will !*^t50gtti*e' 
l|^^i^i|^[;ny:f^^ phrase; in maiiy a sentence will tlie ear 

Tfmm %fri^hm inad. imimt»i Mlmh pl^ee agaiit before ua the 
Qorator; recaUing^ probably^ the very tones and geKtaresurilb 
y^uA tuef^rnmHAifh^wi fMiwa^^tA ^» #<»ds: A fire^nbntly 
iftifiriiigipratMtte of has rbetoidb ^mm-to m^ik^ the ^nleMe ooni^* 
cMi^4UAyH^q<#orJ«}ig«itmi% «kije^i«er atid mh9tiMiw,'emh 

epi^m would be rendered more sharp by tt^d«fi4o0^iftii4 tbi»' 
would tell upon the tmderstanding at the same time that it 
tickled the ear; judiciously used in Shei?s management^ the 
result^ trifling as the CftO&e'may' appear, was often electrical. 
Whether with blazing eye, hair flying back from his forehead^ 
body shot with conyul»Te starts half-way over the taUe, and 
deva|;f^ '^1^^ I rwu^^/ifhi^^ ,abpye^ ^^ Itpafiy^^^^iSi aotioi^ not 
graoefal, not partici)laT[lyq suggetitive of anything but descrip- 
tions one has r,ead o^ a !^alay prepariKjig to run a-muck — and 
giving his crease the necessary degreie of gyration previous to 
laimding it at the heart of the'Tntended victim — he threw off 

makimamkacaDia^l^iMckUfi^^^ ;•^^/br /^Mb^ in'^niilAet 

iii(Mo^^^!|ii^reaird^r;the^3ivok^aiIiA^ thi^ ^^ fasdnfttin^' 

&u^i»2^ic^eIiafteyBiv rRksbett l^d))r> Uisr ie$^#dMioti^ asf if 
uMfanji spdiodfeaflxtens^eallarimieiit^^iIlK^ and agMdf took tbitf' 
ftria^jbnlD 8^a^ iwil^^isoi -iliudi^ ei90^s»id>4UQh:'M a|)p«ur«nt' 
aU^Me qjifiiiit^r«Bimiiiihavid)0dtstli«^s«; -ffi^'f^udSSite wan ^e^' 
dkn%ji6ariiied^jfeng befiM ifyi 8l(hi^ilis|)(^ke)^^^fiaii)li»ttl;>'and\ 
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tjiese WS»f ^ ^f vliiob v^re oxigiiiidLy wxitten ndvpAlalMiA 
in periodieals before tkat tiane^ show that he ttaerted ti^itoieft^ 
oacy none the kaa, when adcbmiied to the eje^ tbiKn ^en floU^ 
oiting the ear. With ham it was equally a canon of oompositiotf 
(fio to apeak) for either purpoBe; indeed^ lor the purpciseaMiif 
fiffensic addresa^ we do not know whj^ among the minor pioisM 
of art^ siioh a rule should not be as available and as well wotiby 
cf obsenranoe^ as was, in his time, that whieh Cicero mot^tiban 
once inculcates gravely, touching the bappy effect <^ a sentenee 
concluded by four syllables, taking the iarm of a long'i^^ 
short, followed by a second long and short — lidenier tbmdU» 
dUrocfkBO. 

% Many of the legal sketdies date about a quarter of a eentttty 
ago ; aU of them present pictures, vivid, highly cotbured^ but 
q(»parently as truthful as vigorous, of the Irish bend& and bar; 
exhibitiog a professional tone and mode of conducting bnsiNM 
•rr^if that may be called so in whic^ fun and reckless jollity 
seem to have occupied the chief place, not unmixed however 
with occasional outbursts of fdrious passions and i*anconr,'bM& 
pditical and sectarian, so strongly marked in its differa!Loe &ote 
our own habits and practice, as continually leads to contrasts 
the most laughable, and comparisons full of amtisement. Fei^ttjps 
the single abatement to the pleasure we derive from tt bttnnejr of 
this qdendid pc»rtrait«gallery, occurs in the reflection — eihrii^ 
distasteful, but here felt with double force. ' Alas thkt nac(totein«' 
porary ever thought of doing as much for our own MansfieH; 
and Loughborough, and Ellenborough, and Eldon, or Erskine, 
dr Wallace, or Davenport, or Mingay, when at the bar ! 

' Mr. (afterwards Chief Justice) Bushe sits for the earliekt- 
drawn of these delineations. The notice is highly eulogbtit^* 
With such a subject it could not be others and it agrees com- 
pletely with the view of him which has since been given by IJari 
Brougham. After all, however, it may fairly be doubted if this 
very extraordinary man, by far the first of the Irigfli Biar we are 
inclined to think, not forgetting O^ConneH, but oonsidering hy 
far the greater part of his merits and achievfements to bel6ng to 
0&/&C and different fields of intellectual display and success, In^* 
yet had ftili justiije done, on this side the Water, to his high laid 



SMtake^ ijBgdt^W^ lH^HOekt. im 

VMkii(t|R|iriHR wi tar /pFaoiiflbiBi ' bumtortf 'All«^ tlie vi'tMlbtiAdv}' 

tiiftipss|oioj fEhiDitkill and: aogiintyi wtdi Milch hw topicviaM 
AoMii^iiafldAeviidgbw.Mand '49^^ lofl'^d' di(Mlioiit«-ft>iii0^ 

U^tosl Qsuliir.luiin^fltftrtMiilais, i^o^ond^ ami ftdbto udmurrtU^ 
klgl^Mi49iranist»rilMil /^Siidtfo^yiiviAii wbieh;' m oooasiiim:* cf a 
iim99f^1yte<n»3fatiah^]iwlis(dt veii^ iiad. at wv^iot pliiocs oon*.' 
i^tli^^p;|l^ aii4oiife:^ofalMt;.Bteh&^ |xfoteouted^: hiai tptteehiOH) 
^ii^Ml9i«iMv^^ Mtibk theisaipaeJ or vKry- sknilar snk^etftormft 
Tiews^ but in language ever diversified^ yet ever equallycvkbvfliiA^ 
Id^irmfol^ jt$«^ial the Bar 'aBAon^tikatfienchifaiB giv^ the idea 
fi^4 9»MinfW «i(«6tei4u;Uii^sitoalaM[f hig]tev>rnu»ti.x)ii6ratn, and 
fo^re f|r»|)<itWf}Mei.tlidu.tl^ &U taKlm. Itit. t it iti ta iifa 
IWMiiiffdtitbfttiBmbelii . ei^Hfmnatii is* : no slip ^sfi ^the Iridi atodk^ 
W^I&^<^)t^l9'if<BfW7m^f» 9Vaii «f caei Indt^ecctraelioD ;'»^&ait; id t» 
SHFfi'*ffl» jfi|*|f jftffi<(jv»P ,?wfei B^.ambitimif.n>«tei4«is,f^iidjp 
figMe%ii»fl^Hf**rQBe9i!-wJ(fi*'iiide6d rtwmdTroU^taerttay.flwj 

fSKAiffiW^^WWSe ift*tew. ftre.'fli om^ c|Iwoov«iwiIIk) kemera 

%^9W»ifieiTJ*ft l^pf ^^^iiwiPiiMl^n§atiftf8*ifi^ 
W^^JQ»n^&R»'c<>i«pl^i i»f*b^)c]Wdfft#tej^*igr.itl.«^i«^ ib© 

view in tWfcflesHf^ nSrt^ ifc>wftfl«i^ ^i^icl^j wCl Qfc p«W«>©rtttg) 
^SRSfflfiSB Sft^ ^n;^^#eyfflkg{tli^i|^'ft9^4t'i^ftm iriW^wil^ly^itHat 

^^iP^^r.^(fif ^fihWe^icfail^ifefefeJ^ j|)i:l^«ft«jb^^i«qS»W 

9S4p^^^i}kr flCifte«q>s^t^W ^ffifi?eaf^g^(^ ^.>ftftt'.«ght.t*«5r/ 

wl?FPS8f^M^^>t"RftjJ^ iiiJtliflt 

^(<fl^s§^ 9^ JLjopda^ ^ 'the })^ 
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whidviQ.gaugB. tjie depth Qf tbisi tiuth. He wiU pro^/si)jljr.fii^c[ .^hat 
S(^tlmeut9 .aud reasoning which ovpnii^t struck him. forcijbly, 
were. driven bopaetojiis TomderBtaudiixg, ^cw:]p.^d his, foil a^sfp^ 
pow.iippear djubipu&» if ;iot .plainly questionable, pejhans^^^Y^n 
eircpnppns, . What is the cea^cr^ ? JBvery thiiig but pne rema^is^the 
^anoQ: the reader's judgn^ent is the si^me, to-day. a^ yeeteij^ay 
^hen he was the hearer; the matter of the speech, its. wejOt a^d 
warp, are the same; but the frinf/e m wanting. Now Perkins 
" Profitable Bopk '^ is not more replete with useless layr liaiii 
^ Mr. Sheilas yo^nme;^ with vajluable pisactical reinar|^9 
find rules on this, and a variety of other ^eslionS' of the 
deepest interest to those who intend to.be or are engaged 
in. public speaking. In this view the work may almost.!^ 
regarded, as a manual. Bushels superiority came pu^ earl^.i;) 
his career : for '^ the most triyial .business furnished Ip^ ^ith 
(in occasion to produce a striking effect ^^ — an jinyaluable^offe^ 
given to how few of the sons ,of men ! He was made SoQcitoif- 
General for Ireland^ in thirteen years from his call; sevent^n 
years latear he became Chief Justice of the King's Bench; he 
retired in 1842, and died July, 1843, 

. Mr. Tl'oier (afterwards Lord Norbury), a perfect cpi]i7ast to 
Bt^^he, began the ivorid in this wise. His father. called Jiim in 
his last moments to his bed-side^ and drawing ^om und^ his 
pillow a c^e of silver^rmounted pistols, deHyered th^m tp^theson 
'^ as a donatio mortis camd" charging bim never to oao^it exhi- 
biting thp promptitude of an Irish geaitlemaj^ ia resorting to 
these "forensic and parliamentary instruments. of advancement.^ 
With these, and two hundred pounds, he commenced as a studipt 
^ the Irish bar. He was called in 1770, became Solifjitor- 
Greneral in 1798, and Chief Justice of the Cpmmon PL^ B,nd^ a 
peer in 1800. How was all this success attained? 1?hisman 
was without knowledge ; is described as being almost incapal^e 
of comprehending a legal proposition, had for hi^ sipcVi^^t?^ 
positively nothing but strong lungs and dauntless determinatipn, 
backed by a hold upon the j&overnment at the Castle, ^wKch 
arose out of an intimation he early made to thpm, that tl^^ rotf 
of his brother, a county member, as well as upon a)l necessary 
occasions his own. life, should be at t^eir service. The lai^^ 
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assurahce was^ oi tbe two^ probably of tbe most Tidne-and pnlc« 
lical ' btiltfy in tbe' eating state of Hiings. Accordingty we 
believe it is Tilstorically and strictly true to aver, that it was tb 
)m personal courage and recklessness of life^ of otbers as of Us 
oWn/tbat be owed bis promotion. Tbis trait of character remamed 
wimliim to tbe last. Even when presiding on tbe bencb/be 
was known to baVe more tban once intimated to counsel, wlio 
V^t^' pissing on bim too closely a Bi]l of Exceptions, tbat he 
dMained to find shelter in tbe ermine, or sink tbe gentleman in 
tbe jiidge. As to tbe latter character, Mr. Shell tells ns quit^ 
8eriotL8ly,'t^ai bis merits as a jester were among bis most useful 
aii^ efficient attributes and adaptations for tbe judicial functions. 
His spirit of burlesque infected tbe bar of his Court, and tbe 
leaders, Grady, O'Connell, and Gould, instituted with bim 4 
sort of rivalry in uproar. He usually began in tbis way, on 
ta£in^ bis seat ^t nisi prius : the junior counsel having opened 
the pleadings in a cause. Lord Norbury generally exclaimed, 
^*^^A'very promising young man. Jackson (addressing tbe 

registrar), what is'his name V — " Mr. , my Lord.*' ** What, 

of the county of Cork ? I knew it by bis air.*' *' Sir, you are 
a gentleman of Very high pretensions, and I protest I have 
uevier heard the money counts stated in a more dignified manner 
in air my life ; I hope I shall find you, like tbe newspaper before 
me, a Daily Freeman in my Court.'* After seven-and-twenty 
years of t)uffoonery, and the most wretched display of incom- 
petfehby on tbe Bench, he was at last induced tq retire, cbiefly 
in consequence of a petition presented to Parliament by Mr. 
Oi^Gonnell, stating that be bad fedlen asleep during a trial for 
murder, iwd was unable to give any account of the evidence 
wnen 6^ed Upon fOr his notes by the Lorfl-Lleutenanf. "His 
retiremieht, however, was only finally brought about by the bribe 
oif an earldom, which be bore oflF in addition to the immense 
fortune he bad accumulated— ^honours and wealth, than Which 
none were ever less duly earned. 

/It win now be desirable to show our readers some samples of 
Mr. Sbeil^ia. mode of dealing with his subjects. The foltewing 
relates to Mr. (yLoghlin, who was descended, it seems, from a 
Danish sea-captain; aiid the counsellor's mode of conducting' a 
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cawie &8^ 'we tMitk, rery Miettofifity described Itt <Bg«iTC9B 4i!«»hi 
with immediate refereixce to his ancestor^ from naval tacties. 
By the way^ it is remarkable that Lord Brougham inyariably 
deriTes his figures^ on simyar oecasioiu^ from the man«ewvBeaof 
'troops. 

" He was remarkable for his skill as a navigator. Not a pilot in 
all Denmark worked a ship better. He sent his light and quick- 
sailing galley through the most intricate quicksands. This oooln^s 
and self-possession never deserted him, and in the worst weather 
he was sure to get into port. He generally kept close to the shore, 
and seldom sailed upon desperate adventures. Bemarkable for his 
talent in surprising the enemy, and stealing into their creeks a^d 
harbours, he would unexpectedly assail them, and carry some rich 
prize away. The descendant of this eminent cruiser works a cause 
upon the same principles as his ancestor commanded a ship. He 
holds the helm with a steady and skilful hand, and shifts his sails 
with the nicest adaptation to every veering circumstance that occurs 
in his course. Sometimes, indeed, he goes very close to the wind, 
but never misses stays. I scarcely ever saw him aground. He luts 
his adversary between wind and water, and when he lies most secure, 
sails into his anchorage, boards, and cuts him out. It is not, there- 
fore to be wondered at that he is in as great practice in the haU, as 
his forefather was upon the ocean.'' 

Here is an interior; a scene in the Court House, at the 
famous Clare election of October 1828, when Mr. O'Connell 
was returned. The days are gone by in which barristers regu- 
larly attended for the candidates at contested elections, and 
withal drew no despicable additions to their means from the 
fees paid for their professional exertions thereat ; nevertheless, 
we conceive few readers will fail to find amusement from the 
following display of Mr. SheiFs graphic powers : — 

" Before the business began, a gentleman was observed, on whom 
every eye was turned. He had, indeed, chosen a most singular 
position ; for, instead of sitting like the other auditors on the seats 
m the galleiT, he leaped over it, and, suspending himself above the 
crowd, afforded what was an object of wonder to the great body of 
the spectators, and of indignation to the High-Sheriff. 

" The attire of the individual, who was thus perched in this dan- 
gerous position, was sufficiently strange. He had a coat of Irish 
tabinet, with glossy trousers of the same national material ; he wore 
no waistcoat ; a blue shirt, lined with streaks of white, was opened 
at his rneck, in which the strength of Hercules and the symmetry of 
Antinous were combined ; a broad green sash, with a medal of ' the 
Order of Liberators' at the end of it, hung conspicuously over his 
breast ; and a profusion of black curls, curiously festooned about his 
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4an{il60^ ifkaioved a Tovy handbome and «aqveiriT» ooanteoMMe, a 
^f^t part of which waa occupied bTwhiakeis of biuby anqplijtude. 
'Who, sir, are you?' exclaimed the Jffigh-Sheriff, in a tone of impe- 
tioufl melancholy, which he had acquired at Canton, where he had 
iong reflUed, in i^e Borrioe of 4^ EaiiiTinlift CompHqr* Sot I mmt 
pause here, and even at the hazard of breaking the refl;idar thread of 
the narration, I cannot resist the temptation of descriDing the High- 
Bheriff. 

*■ When he stood up, with his wand of office in his hand, the con- 
trast between him ana the aerial gentleman whom he was addressing 
was to the highest degree ludicrous. Of the latter some conception 
has already been given : he looked a chivalrous dandy, who, under 
%e most fantastic apparel, carried the spirit and intrepidity of an 
exceedingly fine fellow. Mr. High-Sheriff had, at an early period of 
his life, left his native countv of Clare, and had migrated to Chinas 
where, if I may judge from his manners and demeanour, he must 
have been in immediate communication with a mandarin of the fli'st 
•dass and made a Chinese functionary his favourite model. I should 
conjecture that he must long have presided over the packing of 
bohea, and that some tincture of that agreeable vegetable had been 
infused into his complexion. An Oriental sedateness and gravity 
are spread over a countenance upon which a smile seldom presumes 
io trespass. He gives utterance to intonation^ which were ori^natlj^ 
contracted in the East, but have been since melodized by his reli- 
gious habits into a puritanical chant in Ireland. The Chinese 
language is monosyllabic, and the Sheriff has extended its character to 
the English tongue ; for he breaks all his words into separate and 
elaborate divisions, to each of which he bestows a due quantity of 
deliberate intonation. Upon arriving in Ireland, he addicted himself 
to godliness, having previously made great gains in China, and he 
has so contrived as to impart the cadences of Wesley to the pronun- 
ciation of Confucius. 

" Such was the aspect of the great public functionary, who, rising 
with a peculiar magisteriality of attitude, and stretching forth the 
emblem of his power, inquired of the gentleman who was suspended 
from the gallery who he was — * My name is O' Gorman Mahon,' was 
the reply, delivered with a firmness which clearly showed that the 
person who had conveyed this piece of intelligence thought very little 
of a High-Sheriff, and a great deal of O'Q-orman Mahon. The Sheriff 
had been offended by the general appearance of Mr. Mahon, who had 
distracted the public attention from his own contemplation ; but he 
was particularly irritated by observing the insurgent symbol of * the 
'Order of Liberators' dangling at his breast. * I tell that gentleman,' 
said the Sheriff, * to take off that badge.' There was a moment's 
pause, and then the following answer was slowly and articulately 
pronounced : — * This gentleman (laying his hand on his breast) tells 
that gentleman (pointing with the other to the Sheriff), that if that 
gentleman presumes to touch this gentleman, this gentleman will 
defend himself against that gentleman, or any other gentleman, while 
he has got the arm of a gentleman to protect him.' " 
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'- '*nitf'Wit' 6f fhfeWe iefesays ^H^ be'eti ahi&fea tc/Ht ' _^ 

l^ifeb, tlibugh h^'ally infenaed for'tftfe ptttposAs'bf if<!fc'filfe;^'ai^^ 
nibstfy flkvbtated %ith saridasm/ rathfer' cute tli&i stf^gS.* ^'^li^ 
feHb^iiig relates to Mr. Joy:'— ^ His iinsdes' kife'lliff bfttft:^^ 
bIKty, and'are capabfe of adapting tlieiiiselv^s to ^Ve^ir inii^fl- 
cation of irotiy. ' They liave tbe ^vaiitagfe tbo' of beiig ^HV^rfefl 
with a skin that ^Btnplei^ into siiefers witli plastic -facifit^^^^a 
looks like a maimscript of ^Juvenal, found in ffi^ tisT^'liOTaS^ 
of Herculaneum." Desmbing the aspect of t!ie^6uf iCdiira 
dtcHng the rebellibn of 17S8, wheii the Bar wdre seized Sdffli ,a 
passion for soldiering, he says— ''The revel/fe Stipe^eded fttd 
shrill voice of the cri6r — the* disquisitions (rfpfe^Sei^'w^ 
' horribly stuffed with e^thets of war^^tlie bayonet liy^lbM^ 
tHe pen, tad the musket #as collat^al td tlfe tWtf.^ '^' ' '^'*^^^ 
The book; oii the whole, inust be'i^gaMd;%fe'tli^4^#l 
raluable contribution to legal literature; and with some Ke^s- 
satry deductions 6n th^ score of undue impdrtance^aitiAttteififW 
subjebts of an ephemeral' interest; will befbuid fiiliVdfW&fSif 
informatidri and piquant amusement. ' -; ^M' 'j^oqot 

*'.:'•.'.'.! :'. ., »' (^-^ ^ '.:: h\ '.;' iji! biirofl-- 

• . ' , '■ ' ■ '■ ^ r^ ~^ ~> i i^-'V -v ';' ; /ri.l "• » loq 

:i ■ . - j^' i : -•: ■' ••-,',,. ,. ii.:ii^ JC 70 i>;iuod 

, . A»T. VH»-^LAW BKBOBTING^r. >l( ;^^;=^ot ^d 

rjniIBJ var^Qus and important' reforms recently effcCTed^in "tS^ 
JL administration of justice^ liave left whaQj^ untoi^cnea ^Ihft 
modern system of law repbriingV ^iW public voice, wmct was 
so loudly raised against the delay, the cost, the iecWcaliiiesV 
and the consequent unceri;^ty of the prdcedui-l of^h&'iifefetior 
Courts of Common. I^aw^ »t last:i«ceiY>!ed'dj]« al^tention, attd.^&i 
enatetments paissed by the Le^slaturie^ for the purpos0 6f tfflRM^^ 
ing the redress demanded^ Have airily been i^uiJb^ tp. wi^J^> 
well, and -to have pioduced great publite benefit. 'As loud and 
as frequent complaints have also been uttered against our modern 
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^^tj^e, I^egblatqre, ax^d j(lo o^^ana whateyer have. been adoj^ed 
^.^;m^ft^^q^^,^i^ ip{m7ve»^ intp a ayat^m admitted on aU 
lf¥^ t^^^^9z^^r^e|y defpctiY^ and aoomaloq^. In the i^«iep;t 
?FMSJ^^;xF^^ *^ ^^8 *bi8 imp0rtapt auloect b^fpr© Ojoi 
W^^h W. h 8WW m^mier, ,tq poujit wt. aopiei of its moro 
f^i^o?W .^^fept#, and to endeavour, to aaggeat some remedy for 
^e^J'^ We^^b^, bowevei:, confine our observations to tboae 
^ 799^^1^ pp^tai^ tbe deciedona f ronounoed in .the Cpncta of 

^jf^^yf ^i Weatminste]!?. 
9^, the QQ;^^d^ation we bai^ been able to beatow upon 
\ ^^^ct>.it appears to ua ihat a good law report should posaeaa 
^]^^,j^liowiii^;yeqpsite8 ;— First, it should be authentic ; secondly, 
^^3^^d^be pfiWi^bed expeditiqusly; thirdly, it. should be 
obtainable at a^eaawable price ; and foivthly, it ^ould be an 
^jlj af^^^i^jStfttempiiit of what it purports to be, 
^j^r^/j,.^ ^tQ ti^e authenticity of a report* There ai^e several 
r^aapna why it is.of pair^^n^ount importance that a, report shonld 
^^.^^t^^ntip;. ^It is not sufficient that it is the best of .several 
reports of the same case, nor. that it is perfectly accurater It 
ought to be as binding upon the Courts as an Act of Parliament 
or a record. There is indeed no reason why a learned judge 
should not be at liberty to alter his opinion upon a doubtfal 
point of law ; but there is every reason why he ought to be 
bound by a judicial opinion, expressed after solemn argument. 
An unfortunate suitor may now hear that a report upon which 
he rests his case is no autlkority'.^ It is no consolation to him 
to be told that the case, though not distinguishable from his 
0^, ought nqt to have been reported. The enactmentSfOf ^t^a 
L^;iatature are published in an authentic, form. Why is thii ? 
ii; would be said that the ^eatest inconvenience wpuld be the 
inevifcable consequence, if the piablic urere left to trust to com- 

^^, . I^ .& irec^ t»ajQ of Aloreton v. Holt jflQ Jur.Sl^^, tha ylamtiff'a oounsel 
wguenao saict, ^^Copeman v. Gladden (15 Jur.DC) ;s an antlbprity for the 
]d^^ . * . : [P^oek^ C. B/^Why la tllat «dvi of ease re^^orted? Na 
ammpiDt^ noiu^gPV^^Vi^ reascuw,] Goim9(^.— It ^»9 r^rred at Chambers 
far me specigf coA^iiieration of the Court. [Parke, fe, — ^Is there any other 
i^6t€ k thi^ -case?] Counsel.— No. • [Pdllock, C.B.— I demur to the 
af^jtboirtfjF otthat c«jie,y And 90 th« Coutt h^W itaelf |su>t houad by th« 
case. 
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mordal eikterpx]0e, ttid to bookaeltia^. sp^eiiMaw/i^f^'fl^^ 
oQff ot ib» atfltatcs^ die Befthn. . We stftraJdindftedi f0diii^m: 
AogBtedt BBbtsmAmwM in readiitg «itfi^'6*tb«»wthiifrbKdi p^ron 
citdmcdidiat Mr. A» B.fs^editkmof the st^uta^'^Md. Wtigib^ 
momnemded to'the {mUi& fts being m^Nr&acxniifi^e^ na^eieupQp 
dkiliioiuty puUz8hed> and 'Ghe^per thaa any^ oibaw^/AnAithnk^ 
contaiiiedfiome entire Aet» sad several eeeti9»a€)f Aet^nli^hidi 
1IK0& not to be found in afiy otk«r boI'^ liitb^^isto'vpii^UiflbedfiL 
Neuertbeless^ an absuifdity, fls^ gr6s» as tlus^ dioe» ia^.yi^ecytitip 
esisL QneattQins upim the l^al owatraetioii' Q$M^^AtiAi»^ 
of daily ooeuarrenoe; The interpretation ^hkik th(^,G<w^(9flk 
upon a statate beocAnes so fiir i^ part- of. tdh^.^tailqte itti^ 
that it must be vead with that meaxmg 'whidh- th&. Counlt 
haTO attributed to it* Thus far u^ta»ee/ if it be ^eld/thitt 
'^or'' ia to be read as '^Jand/' or " mhy^' ^mf'jmut/'-^^ 
dause which coata»a those words must alNarwalids; >be iN^ilaft 
if'the former words were struok out, and tbe word^ '^^BOki'^rmA 
''muat'^ were substituted for theito. It may be aUegod?. a^t^ 
gensral and inocNatrovertible propoiition, th^^ the de<»Bi^M 
of the sD^serioor Courts cecistitute paitt)f tibe^ Law ^ the'iia^di 
It is through the* reports alone that these deit^sioiis jbee^M^ 
known to the^ public; if^ tiiar6fare,'a case b^ omitt^ r^:$j^ 
Mportsty it ia altogether lo^. This is well put -in the exeeUont 
l^refaoe to ik» reports oi Douglas^ wh^^ the lesdfned ipepoij^ 
aaya: ^ The ree^s of the Court are^ indeed 'framed in raeh.a 
maitner aa to constitute indiaputable documents- <tf su^ fta^ 
o£ the proceedings as are comprised in theBo-; but it i&^easy #0 
•how that this goes but a v^py Kttle way. In the^fir^ plaee^ t]gf 
anthorityv of a decision, for obvious reasons^ is he^to b§ nf^ 
to notitdng^ if it passes m^ ^lentio without sMrgument^tt^J^ 
liar> or by the Court j and it is impossible from the record: of ^^a 
judgmait to discover whether the case waa solemnly 
or not. Becordsr^ therefore, ev^i^when they contain a su 



statement of the case, do not affixrd complete evidence of what is 
re<|uisite to the futl^;e authority of the decisipn, BuJt iiv ,th« 
seccMad plBce> it is wdl known, in how few instsoioes the mat^ial 
parts of the state of the case can be gathered from t}^e record- 
According to the modem usage, by far the greater numbear,(^ 



Ae 'impCKrte&t qeMlAom agytnited in the Oourte of Law camt 
bt^»re Aem npiMi motimn for new tiiabj cases lEBorrsd^ ohr'8a»> 
nuvf appMtsatiifliv of different acnts. In nrae of tboae imtenoee 
does tbe i«oord fnmiih the evidenee eren of the fscts^ for whibhy 
ni sneh cases^ ti^ere is no other repontorjr; nor for the argiH 
lileiats and reasoning of the connsel and the Court in any case 
httt the collections made by reporters. On their fidBSiy omt 
aeeuracy, therefore, the evidence of a very great part of the htw 
dfBnffkmd almost entirefy dependeJ^ We have litde hesitation 
in adding, that it is aformore difficult matter to frame a coireet 
report of a case decided by a Conrt of Law, than it wonld be to 
ehtftin an accurate copy of an Act of Farliament by ihe assist-* 
ance of the notes of a reporter who is present during the time 
the Act is in the course of being framed by the Legislature* 
^ere is no substantial reason why legal reports should not be 
mhered into the world with the same solemnity as that which 
is^observed in the publication of the statutes; for it must be 
olnrious to every one on the slightest consideration, that the 
Ufeerty and property of the subject are as much dependent on 
Ae one as they are on the oAer, The want of actual au1&en« 
tieity in any one series of reports is the source of Ae most 
ssrions inocmvenience. Hence have arisen a multifdidty of 
r^Mxrts; and if two reports of the same case differ in sosne 
iMJkerial respect, to which of the two is the prrference to be 
given ? One of the litigating parties must be a sufferer. Several 
competing sets of reports are now offered to the public with 
Ike assurance that they are to be relied upon as accurate, and 
flmt they are considered by the Courts as authentic as any other 
set. This is also productive of an inconvenience whidi to say the 
least of it, is most harassing and perplexing to the legal prac- 
titioner. It may, however, be said, that the judges have beeli 
accustomed to treat one set of reports as the authorized re- 
ports of the Courts — we refer to the Queen's Bench, the 
Gofmmon Bench, _and the Exchequer reports. But these pub* 
Bcations have been, and still are, deficient in most of tfhose 
requisites to which we have referred as essential to anything in 
the nature ctf a perfect set of reports. In times past, their 
publication has been delayed for very loAg periods after the 
VOL. LIII. NO. cvii. % 2 Q 
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detiA&M f^ejr ^AiiSn-liAre been prtmounciefd!^ Itk^i^tt^ tsei^a^ 
flie'judges aifie compdled^o ElloirTefereiice to be mjadb^ o^ei* 
Mpbt^^ ^It majr siafte the reader a»'T[)resttiiifpttitJTJd' iir t^* td 
8ttggc«t tlie propriesty of Tequesting the learned judgey to i^bvisiE^ 
tie repoitttf of their deciMons, ot ratftter of those' tases int'^fdi 
the reporters iriay entertaiti some doubt. It may, howret^^bfe 
stated tlttit, at the present time, the reporters of tW auflidH^^ 
i^eports obtain much valuable assiiM^anceirohi tibte ieanied judg^ : 
ilhe^'TCBeive* copies of the written jndgmBntsr and severdl"^ 
Ae jtidges r^ad 'and revise ali 1*eir oral judgmeiits, priAr'ii 
tterej>orts being^ Committed tapress.* ' 

BS^ndiy. It is esserttial' that the reports shotdd b6 expcidfi 
laotiAly produced: It^^ is chiefly in consequence 6i the deltr^ 
whicOi! has occurred' in the publicaltion of the authorised reports, 
thatt^ey have in sojgreat a degree ceased to enjoy the patroii- 
1^ VMeh at one period the public boutitifully bestowed upbn 
lipeiin.' As long as the authorized decision of a Court remains 
mipt^blii^hed, the man in business nmst seek some other source 
trf^itifiownationf upon the subject of his inquiry, and he is com- 
pelfed to obtsdn the monthly or we^ly publication which con- 
taiflgS flie case he requires. We have heard of decisions upon 
ftie eonshxiotion of statutes not being reported until long after 
Ae^ statute itself had been repealed! We have also met with 
reports <rf decisions Upon Parochial Law published after the law 
itself had undergone a complete modification in consequence of 
*ttch decisions. Now the reports of such cases, so made public, 
h^ome irf little, if of any utility whatever. Having made thes(^ 
obs^*v^tions* tm the authorized reports, it may be added that th^ 
^tha» reports, whidi prc&ss to produce the decisions expedi- 
tibuiEdy,'are by no means free from blame on this head, ^e 
feHo^ftg' short form of note is of frequent occurrence in the 

, , f , The Q^^n'& Bench BeporU have not as vet compkted tlie y^BX 1852^ 
altliough the decisions from Trinity Term in that year, up to and including 
a^ ^portion of last Midtaelmas Term, hare made their Appearance. Tfair 
math volume of the Common Bench also is unfinished* We hav« no 
doubt, however, that these unseemly gaps will soon be filled up. 

<^ Up«n' the subject of the authority of the reports, see ^so **lUm*s 
Science of Legal Judgment," p. 96. 

' We understand uiat at one period the authorized set of reports in the 
Court of King's' Bench had more than 6,000 regular subscribers. 



him Jwrnol^ " ISbe pubUcaticm of thk.cMe hM b^m vawoid^^ 
^I^l^r ,po8l^ii^'' . lu the JwHat of IftSd^V we hmyt thia iiQtD 
«tfcaclied tp » oa^e of Steiner v. Heald. T^ date there gi^Feii/ At * 
{|xe date, of tbe decifion is the year 1852, whereaa in reality tha 
dee^fdou was proaounced ia 1851;^ lo that the report. was 
delayed for two years after the decisioa had been pronounced. 
Scarcely a monthly part of the Law Jtmnwl can be .taken np^. 
which does not, under the head of osde Term^ contain a ca«e or 
more decided in a previooa Term. Thus under the head .of 
Hilary Term, 185&> we find a caae decided in Trinity oi; 
Michaelmaa Term. We may diamiaB the Commton Law ami 
Sfmtif B^ofrU, by atating that they are much in arieac of.^the 
atb^r rep^rt^. This publication does not appear to have adcpted 
t^ method hitherto in use of classifying the dedaiona ivndev 
the Terma in which they are pronounced, and, conaequentlyj it 
is a more difficult matter to ascertain whether it ia the intenticm 
of the reporteirs to publish a particular case or not. The onj^ 
mea^ia of expediting^ the puUicatioa of the reports, ia to increaae 
the number of the reporters, and to consolidate the r^orta& 
Tlie staff of reporters at present engaged on any one set of 
nq[K>rts, is not sufficient to produce the work as quickly aa ia 
4eaii;ablc. There is no reason why reports of all the eaaes 
should not be published within a week after they have been 
decided. This might be accomplished if a sufficient number <Qf 
reporters were engaged on one set of reports. It ia a mMh 
easier task to report a case immediately after it has been, argued ^ 
and decided^ than to do so aflber the lapse of even a Qompapati-veljr 
short time. The memory performs an office which the pen.ilit 
the reporter's hand is inoompeteoit to undertake. We feel « 
difficulty in explaining this matter precisely; but \k is .to. b^ 
xe^Uected that a law n^pcnrt is merely.an abstract of .what iiabei 
place^ and that it ought to contain, in the shortest compass, the 
fadte amd the pSth of iihe argmnent, and to enunciate with 
fidelity and clcamess the raiiQ decidendi. We also 4idvocate<the 
consoMatifto of the reports of the three Courts, on the ground 
that i^e issue of three several and separate sets considerably 

1 Page«75. 2 §3e (5 Exclu 607 ; 20 L. J..Exch. ilO. .. 



ificreasesr the efpentes of j^tiblfettitoif . Tbt ^addpt^Mcl^kiliS 
type w<mM afford facility dT c^Bk^t^/a'ttd at li^^^A'^fplM 
year t!ie reports' migRt be reproduced ii lai^et tyfi^'Sitidt ite 
a handsome rcAxime, trith smch notes and reference '^an wi^UlA 
make them of greater value. "^ - jj i. .n«l ^i 

Thirdly, The reports afhonld be obtainable at a v^aMUtfbte 
rate; fornnless they have this pwperty;' the ciife*iltttiott«>#ffi 
small. The present charge fbr the authOrbed rc^rts ut^l^llitt)' 
bitant; and' is ah obstacle which preclnde^ toost pe^MHis^imQ 
purchasing them. Students of the !aw Are^fot^ tWtfi'eiWoillftoil 
generally compelled tb content themse^s *wlth kifeiii^l^^blltf 
cheaper publications. Thid imprbVeftltflft* ^eaii oiAy %^^l$^S^SOiA 
by the assistance of a numerous body of ^ubtt^ibc*!*^^ 'W^&ti. 
we consider that there are at least 14,0(K)niesibers^%he legd 
profession in this^ cojmtry^ iJiat tiiere is a cdnisMiftjHkble^'lMiaftkttt 
of magistrates^hat there are the county courti^> andi^aiiy^tttUGfir 
tribunals where reports are, or ought to^ be * foalid, a&d-lah^ 
many persons are otherwise connected with the* law*, and'bm^ 
a direct interest in l^gal proceedings^ we hate no beritigi«i| 
whatever in saying, that such a systemnitf repdrts a^we^ddmoflte 
would be self-supporting; The profitli %hieh'lilive akeiid^ibete 
made by the book trade fiiom the rep<yrtsg wolM; if iHfOpMjr 
applied, maintain such a set' fbr ever/ .*Wstf^Jc*i«o1^f^iiCBfe 
fenter more ininntdy iiito'partkwlars; but^it^is^obHott&'li^^ 
the nxmrerons series of reports nowon foot/ aadfto<MiiftAfltw> 
^ other sets hhve been recently added'* that thiii 'clasii bt ftHMM' 
tions is not a bad commercial ^^iil^oW.^^TwWbr^ three flp«|W 
ago th^ possessors of law libraries were'&ok^ri^^ by seeing mosk 
'legal' works not vfery recently^ ]^tibli«ied cfflfetM bj' <^4bKyok^trade 
iat fabulous prices. This had the effesctof deereaskig^4^«a4e 
of expensive law reports, as pi^iiBOhs were* cbi^ed .lilP<£ndifig 
i^Heir Hbrsiries of comparatively fittle valMJ Ata^^iltMr^t was 
theh made to reduce the piice of the aiithAria^d'j^e^iiartl^ ibd^at 
course was adopted in ^e case of Isome of the fiqVtt^it^rit; 
but it was soon fbun'd not to answer, and wss ^blttidteiid^>/i i 
FourtMy: The reportjf shouMbewtfflitoAe aiid^SWatis^^^^ 

* The Common; La^'aiid Bijuity, Ste/Bepoi'ts, aAd th» W«*ly Ifeportor. 



)figii|c^b§(^Me |<ni^ded. upon the r«pQrt» ; mA oposoqiimtly 
ii^qfi9ititif^{^ l^rnj^er mwt ia no vnall. degree depend upon the 
^i]fc(]i{sa^^b9M|^be^^ned upon tbe latter. And aa the decdsipna 
^iiUlb^ j»dtg^y9fi^)^j the principles of the U^yf, legal edncaticu 
is principally based upon the reports. We diould be carefully 
«M»fm«'^l9 )(eep thp fountain-head pure^ and to xnake it easily 
w$s^S^]^ :tffi. bI1» Concifieness in a report is also an essential 
V^^Ji ^{fyeyitg of; expression is £ur preferable to omiate Ian- 
gofi^imbi^, though it may sound well^ often occupies more 
tjgtfp l^ hn i i eai| .advaptage<y>|ly be spared. Apra^tioner in large 
hMi]i(?%'>|39'>u^t Afford the time required to wade through a 
to9e)DS|>9ivt 0f :a qsse, unless it be precisely in, point He cannot 
psiM^ h{^#;do^n oases of some twenty or thirty pages each> 
iig'^ AfL^i^-^wbieh rproduces but a amaU remuneration. He 
ftftf^6ir^;(1^i^aws the lengthy report on one side in disgust. 
Mbigr^9§]SKKi9}j (du^fly object to the Toluminoi;sneaa of the 
tgf^ilmo .StiJU.^ report should contain a full account of the 
fqitft^fdnadc^: oi^ the argument and the material, parts of the 
lilgjjjliij^. . .^The shortest statement that a particular point was 
^M^L]^9i^1^l^:49|aJCourt thought it of no weig^t^ is often 
Jifetf^i>]|^rfyp9|^ .ifPfort^oe in pr^ptvce; although the student or 
^biqmj^'rea^fropay think tjbie luen^ion of tJne objectipi^ super- 
^odo^cfto&nii^svoper. A law report m^.y be UljfeiBed to a map 
mrnibMt] €ic^ coasts A persocn using , sud^ j^n instrument for 
<»iii9tf^W^]SQ^^j .i$> satisfied with it if it contains, a general 
•«Dtljiiii^ %f tibff coasj; he studies ;| but thQ ji?iayigator who relies 
c^pusn^^.f^rtth^ fafety of :his yessd, jTequires th^t ev^ry small * 
t iSOck Timd^^aboat tibsH be. aocuratelj narked, upon it A report 
^tX)ii9e^|ci$^l^' viewed in differe^t lights by the. student and 
o^KaobftiQ^ir, . It is th? custom of some ^port^r9 in cases where 
^dife€Dufft, aftas tim« taken for consideration^ has pronounced 
3811 el^fboiMe ijAdgm^e^t^ to omit all pientipii of the fj^ctsj, exce^^t 
.tof Mefe mva^h^t^.hj the Court, and to u^lect the argumwt 
^9{7^iQ0«msi^,-adcqptin£ the following very common form : — 
"TheJlwstl^ mA. the points taken by. the counsel sufficiently 
iKp^em^^iffm. the^^jwIgw^MEint itself, "^he followi»g cases were 
cited.^' This system has its advocates; and if it be adopted 
bondJUe^jsoid,' not: for the ,puqpose of escaping, the .labour of 
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eompomg a full and oomplete iiepojrt^ it is no^ donl^t to^ Im 
reeommended. But in many cases^ if the rejporter, w«re aidbcedr 
to giy« bis real reasons for so doings he would teU ^oa that h^e 
had nort time to report the case* fully, f^ that lie/alsocdn^ 
ndeted that he had done aU he was boun^ to do for, the reoonif-, 
penae he reeeired for his labours. It ^ a very ese^.wui^ 
common mode of reporting a difficult case, to divide ine^|UiG^ 
hand notes of the judgment at the point where the .statdojipU 
of the facts concludes, and to insert the names of the^usac^, 
and th^ coiomon form, that ''every point, &c., appears iif>^ne, 
judgment/' A short marginal note is then added^ and. the c^ 
is considered complete. In many instances, the ^o^^hand 
notes are scarcely corrected, and are full of glaring mistakep*^ 
Tiiis is a plan adopted to escape the trouble of reportms^ ^e, 
difficult ease&(. One long complicated case, if well reporteOi 
frequently gives more trouble than half a ^zen. shorter 0|^, 
upon simple points. Serious objections have also been nqsed 
to the number of cases reported. This is a sutqect which m;ist, 
be left to the discretion and experience of the reporter. ^Obw^ 
are many cases of no apparent interest to the general repdjan 
which, however, are extremely useful in practice. But it must, 
be admitted that at present too many cases are publjahed*. 
This arises from the competition between the various .sets^ 6f 
reports. A case is frequently inserted, lest some other report , 
should contain it, and from the fear that the omission shGfu]4 
cast discredit upon the deficient report. Some repo^ra JEEre 
paid ''by the sheet;'' and consequently it is^not th^ inter^^ 
to mak6 their reports short. The practice of inserting ohserva^ 
tions made by the learned judges in the course of the argumenl^^ 
where they have little or no direct bearing on the point ih\ 
issue, is to be repi*obated — such insertions increase tte buli^' 
of the reportij and often mislead. "T?is pity/^ said ,li9r^ 
Mansfield,C J., in Miller v. Kace,^ ""that reporters. caich at. 
quaint expressions that may happen to be dropped 'at the bfu[ 
or bench, and mistake theit meaning.''" We wish that reporters 
W0ttld adopt the hint. The general freedom from responsibiljlj 

» 1 Burr. 452. 
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f^sS^ exisiis in the anau thorized reports 19 prodactive of jmudi caren 
]^aiMie99j and in many instances the greatest looseness and want 
o^arrangement arp apparent in them. . The fact is, that reportmg 
hu now jbecome a purely coipmereial speculation, for wbioh 
a^Q bar and the pnbUc^have to pay hMidsomely. A cheap and 
expedi^ous rq>orij though it be extremely inaccurate and weak, 
suiis'the public ti^e better^ and consequently fills the pockets 
qt me publishers quicker tl^an that which^ though it be osore 
adqurate and studied, is more expensive^ and iqppears more 
tfffdify^ . 

"in making these few observations upoa this important matter^ 
we ^e fully aware thai^ we are addressing a class of readers to 

tm the consideration of the subject is not new. The great 
increasing imperfections of the system must be apparent to 
crc'ery' member of the Ic^gal profession. How is so great an evil 
1^ oe remedied? It is the duty of the State to undertake the 
work. A sufficient numbear of competent and authoruted re« 
porters ought to be appointed — the reports produced by them 
s&cmld receive the seal of the Court and be treated as authentic, 
a^d should be expeditiously and cheaply produced, and published 
vi a consolidated form. In former times the official reporters of 
t^al decisions were appointed by the Court. Sir W. Blackstpne 
in' his Commentaries ^ makes the following observations upon 
f}ip' subject, in expressing his opinion that the ancient custom 
of appointing authorized reporters ought not to have £allen iuto 
disuse. He says : " The reports are extant in a regular series 
firai'the reign of King Edward the Second inclusive; and from 
'*hi8 tune to that of Henry, the Eighth were takea by the pro-i 
thonptaries, or chief scribes of the Court, at the expense. of the 
Cpi^, i^d published annually ; whence they are known under 
t£e^"de4omiuation of the Year Books. And it is .much to be 
vnshe^ that this beneficial custom had, under proper regulaticmsi 
been continued to. this day; for though King James<the Eirst, 
af ihe insfanpe of Lofd Bacon, appointed two ^povters, with a 
hanqspi^e stipend for this purposet, yet :that wise inetitutioxx was 
soon neglected, and from the reign of H^ixy Hud Eighth to the 

" Vol. i. p. 71. 
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ti«ie,.im4 \iw,-{Mse,ifi iwgi^t§d.i^ l^aij^tgi«,e^a$i^}^^ Q^ 

Ifith^ gl^aitfl wwe Ui,tfm)i ^ fffJFalifeHjgWl^t^ %f?^9d6^fil<(a 
bftFP,bwo.1*ftplw|5.5:ws*,flf.;<;hffi^?fl4tyJ^ gfet* 

<«l6*ll«Wtf^»:-ii ;hIi oi j,;nivlf(([« '(c! ^IjnBif nY7o ihdi ni ijbomoi 

4pt.of £»i^iMMnM^91# ^*Pfl»S9^ fWiiJi|S* ?8fl*l«^n9fiS ^ 
. *• Vol. xvm. No. 931,^rr,Jl6. JP5^J«4|28,,03 gd oJ •iBs.{r(, 



i^rfeiff "fSifik Maff of bJOtripeeemt Mpoitsn «Aioiild*to iq[^poi«tted 
byf t6 tetM«i^ tH^ ooiiitat df a Mrtaiaiiaiiib^ of Ifte leadfai^ 
A^Sififbek'^'th^lSifrr iiiat the t«ep(»ils 9bo«M be oonatdeTed 
lioSKi^i^d Vj^f&e -wiMs; and that ii6 i«fere9ice cAioidd be ido^v«d 
ifef'ii^rtttnt- to any other report 5 that the dedsions of the 
ttt^tb«i!rts>fhbtdd be ^nbHriied in a consolidated form } ik^t 
^^ shdtiM 'l^ issued to the pnblic within as short a period as 
ii^6e^^iiiftih6^ ifith aecnraey; and that the charge to theeab^ 
^SnJbtki'&kitM not be larger Ifhat what would be fimnd adeqmta 
tft^sTil^ft'the expenses of 'the work. If our views wwe whrfly 
^^iEi'j^Ai adopted, In eommenemg the endi^arour by trying -tii«f 
experiment upon the Courts of Common Law, we predict that the 
ffakli^'cbttrse would be sp^^ily followed with Vespeot to the 
D^^iMi *^the other courts, whose decisions are treated amdngst 
fl&^isiSveS'^&i of'bmding authority. The adTE^tages flowing 
fedte^WiJr ntfcirm wwild not only be felt by the relief aflbrded 
fe fH^pdbkets of the profession, "bnt it wonld be found that the 
^If^ i^hfoiEiibn. produced by the mtiltiplicity of reports which 
n(i)#Wii[l^ete wJth each other would be swept awAy, that ampleif 
f^'isiAr^tt digeiits' would %e e^aiblished, and thtet our teit- 
VoBls wtftdd' become conspicuous rather as embodying the prin^ 
cMftfi^^(#"tHe* latw, iflilrtrated by ittstalAces drawn^ fttom th6 
rq[fal*;/ thsm ilacont^nhig an'ffi-^gested and confiideA mass of 
iWiB?6ting ctoe*; We may al<to add, that -the u^&ir practice 6f 
^i^tltt^'thid'libbllrjrof other men would be abolished.' Sotad 
rey^rfe-^e made up 6f other i'eports*-^ is high tihie that this 
flftkifr^fks i^meSieff. lleldtid cbtoplaruta on this i^bj^fet'wMfeH 
HilW^1)eeii uttered> h&ve been hitherto chiefly directiia a^wst 
tte%epftfters'jind the booksellers. The repbrters'toe tibt l9iei# 
drfrft'&jiaiters, and canhot individually, or as a body without exJ 
^fifie6u^ d^8t^ii(!«, refi^^n the system. The'boofi^l6Q^ ar6 ncft 
fii'Wkffie -fcMf Idoldng to th«r own interest : '^^ flar hjiv^ thii 
remedy in their own hands by applying to the legisllitttte fos* 
i6iidP? '-K'^ey' neglect to 'f&flow soind ^lich ebu^fi^ as^that 
fi^W^ptbpdsdd, ^6y must not accuse others tf they dontinttettt 
pa^ the peidaitied kgainat which they have so knidly and ootti 

* We refer more particularly to The Railway & Canal Cases, which 
appear to be copied from other reports. 
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A ^i .••■':i ;. j . ','1 / (...I; >;;// \,.!/. ,.ij^ "iUMcJijU^ JiiiiJ 
' ^ JPESStoNAL' A^D .PiilitiAMENT^AUY CJi^ElSR.'^^ 

!.:'j;.-.rLq if jui^j- ;':u .m.uT >..ia /ito rn ij.r ^ • . i^ .^^ ., [t ;,. ^^^.^ v-jit) 

TITHIN the, cgmpayatively sliort ^peipod enuring ;v|a^icn 
/* .iprd Brpugliain nelff the Great fed/ so precmbra were 
ati^mtnisterial combinations, and so' Meeting was the affeiiia^ 
fei'umpli ojf parties^ that oh three .distinct occasions 'ttiecn^ olf 
affairs could be paet only h'y changes, suspensions/ or mo^ca- 
tions of the existing Cabinet y^* and, xhroughoiit the'develop- 

K -1 Mr. EwflH, ihe leariifed hie^l)^ IE(ir Pti&dflies; hei^ ^Ve^ ~^^M^il*-'it 
fl[ijoUon to that eflPpct. ; ; ; .< „ ... . . • ^^ -^^ ju. *jliii./' 

2 "VV*e may, for the sake of perspicuity,' be permitted to anticipate, in 
Htk^noie, ^ leading ^V€fnt|(4k»wliioh'vv>e'8ntrd«. - Tliie^ftefbrok^'Bai^fimi^ 
be(Qn jr^cted ^^ihd Hou^ of JiCKrds on ^h^Ttl^c^f May, 18^2 Ij^^ Afl^cwi 
two days afterwards (oii the 9th),. stated m the House of Commons that 
iiiiili9ta!9, ki t^s^ii^ce of theh^ <dei^;^ld' office tmiy tfntM tlM&M^ili^ 
• s»m^ should b^ ap(§o{ate4. ; {Tbe r^^u^ :0f; subqeqi»^t ^[^QtJ^^9&%th(>ffo 
ever, was the resumption of office by the ministry. Towards the ejnd of 
Ma3^1'694,Ht*l)tecam^^gfettB^^ 

among others^ the Honourable Mr. Stanley (now the Earl of Derby), who 
waai^^at. timerSeoretf^ry fopc th^ Cqlonies, was at Vfoiance witiliiii^ipcfc^ 
jeagii/^a on^ tha s«bjeot oft the 9i^ro{u:iati<m. of .chiiroh p^eiitj^^.^n^d ija^ 
4^^^at h#vTO.;^^J»..'«Pn?eq.we»tly re7aftpd€lle4i :L^d JRi::<«4rt»°i fi4Ui^3»T 
^naecl to.^old the Seals. Indeed, tberQ was no reason why ^ j^oald.^y« 
^cted otherwise ; for he had alwaya avowed a very sivong >0|>i9ia^(U|)oii 
iill^t |84^^t» Jjx tben^nth of July)r,1834, ^ivi^ip^s again wn^pg^ipil^ 
the. Cabinet re8|>ecting the Suppression of Disturbances Bill (Irel£m4)l 
^a,rl Grey having resigned, was, on the 1 6th of July, 1^34 8U0oee<le4 % 
Jiprd jy^elbonnie ; and in th^ jre-construction./of the ^Cal^Qt,. top,; LpTf} 
Broifgham continued Chancellor. On the 16th of August, 1&34 PafiliaKi#oi 
Was prorogued* On the 10th of November, 1834, Earl Spencer died y a^d 
tiord Althorp, through the influence of whose personal character, fia \^^W 
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itaiitijiioii) tiie . stagey ^plsjing^^mik ^iLril' : bdbi« the^e-of . the 
ini&lie'die<t>«it'iifesq^dd to ham, lMit<>he mn likewise ^plnrfiHrt id 
Uiitft9&^ddtldI»iofilds%-;»lft7, ttddi^^ >le«im and eoumge id 
try, for once at least in his life, his skill 'at a little intrigue 
behind the perpetually-shifting scenes. The personal and poli- 
tical character of the late Earl Grey commanded the respect of 
Lord Brougham, — a homage which he has never accorded to 
that statesman's son, who was then Viscount Howick. A 
cQ^k)^ ^lay have subsequently arisen between the Minister 
and tj^ie Cta^cellor, but it certainly never was of s<J seiiouft k 
nature iais to prevent their hearty and effectual co-operati<in in 
one and the sante Cabinet; and accoi^ngly, sdiong as EmtI 
Grey was at the head of publi^-aSairs, Lord Brougham pursued 
faia political career with confidence and zeal. . , ^ ^ r w 

I ^'^e j^eribd which I'mmediately folIoveiJ the accession of j&irl 
^reV tq tlie'prAniersllip, ipay, without* exaggeration) be regaraed 
as one of the most critical and important epochs to be met with 
m yojd annals of England.. That nobleman, when be became 
first litijuister of the Crown, had announced that it wa^ tls inten- 
tibnib propose iforthwith, for the consideration of ^Parliament, 
eei^a4ii«i;e9^^c»rJmS'in'tbep9liitieal/i^ tbe/kingdom; 

wbile, at. the signe time, ^e concealed not his^d^teifntfilktlorilttt 
«^^i^«^Ma|l iU«g4 atteco^pts at ejSebti»g ,p,ay political chuiges 
h(^Mirilfs%f Vi^eAc^l- 'thitoiu^g^^ thf« ih!!tleb<ife of' teirbr, Nd one 
iaq^piisiS^ a mo«nent 

cSttiferdwiiibfe'the/sfeitteti!^ iWth »wMch he held the opinions whidli 
Kf,'J^jid; .ioogav^ ot parliamentary r?foi?nt qJp 

oiF^b^-bfem^Tettf' €otaiiiOTi»j -thft uoitoe^hiat i^fi'M^fttit liihteHalfr^ whid| 
trii ^tiiinistry was: ^iiiJJoAed had li^en ' wW)t!gfit' into.ai least apparent 
. t»!ftiWiteeJ"i&o6^wto^^t^Ulfe>'p^rftf!fe.' ■I^fe'boit^ Whffch 'hfeld - f*^ togethei- 
^mti^^fm '1ftaA^<viflfe<i!Vawtii th^' Omhei^imhq tnec^? ' On the, 14th <if 
W^ft^iiil^Wj' 11834, fh^ iriityistry was'disfriisS^. An attempt whicH was made 
m fitWW^ fi#M f -rttid, kmoiig other' tbsta^leS t<y its r€fc<)n8ti-tlviion,'tB 
kfettfI^'ay^yai€'{JFi^fe' Ah'rtual' Re$istiti,iv^l. Ij^xtll- ^. '800), liad renioi^f 



fiflj£ftfel'«gdifts^^Ti;f atraigeViient by' Whftti -Lord- -Brbuglmm should continae 
telAw^tlie^CfyekvSettr: ^'Mt^. B^dif^th ha^, WMiis^ong invective, gro- 
i^l^^f'iMli^^ <^€^<k^eIV:;^l^'L^d•»l^6ug«a'nj[ had; Itwbnld appeai*, 
lafed WW&i^llhe^^ifeem'and favoui^^of tll6 miiijedjafle succefisot of thj(t 



hiiVetitiienitipegiMakeiiayibnibQdi^ 

Ndiadonfi^ 'hbd Udbie tUBitxibceiiiiailitho]totiirie^j&^ xdlaivilffl 

4m^mtJSit/^i^€PiAs&$c^^ tteinfyiadife Im^L 

>lttlt€i^4diatedi>«rid8iext>a«ta^ti«&d>i^ 

fiK)imd^i poifcyi' 4ai^'wcdl M(Jcmi|fi€rJ3ti8iu^ijaiiL)il«^>^^ odll t|ife 

>fo]f hisj (ma'^««lDe,itoirtiatie^'<ttqdii|upi|9b]t> tUe>xao9ditadiiKaitL^Jiin 

'j<)b^ng' Jlfi^ch ttHaotj ^iMievdr ^eisdxgfiievtoi to^lmski^iitle- 

TMcj^i^MtM^eiiafiaeter cf /the £[(weio£CKiiumfata|i8 oiid^Jtoiie 
^(k)n^Met€ld;- 'certainly > oanndt^ lief ocaMatikiti«i|ia)lj;r.' cbzuiden^^ids 
re^«9g«eb^g'mereljrthler doaiinaat piarfyy^itt'a^v^givexitpteid^ in 
the State. It is^ or it ^puld be,(^iijd tp a, eoijisidej^^BIik^l^xte^'^^^ is 
so now)^ an assemldif in/whM^^ ^^ pftrliffs^invyt meet and exchange 
free expre^ldiif bf! €hejir 'Oj^i^ will, no doubt, 

govern; but that is .B^q ,|5^p§qft Jpr.Iej^^^^ 
influence of confliattaffiiyiewsiaad-Jir^iiiAiitiiw It has been well 
remarked, that lih6 lioQon of l^kVlxig tf feou^^^ o^ Commons which 
repjTOBnt;^ pnly^M pfliHifii^J/^i:^^^ fWcW for ^..itwn^ ,4w the 
iu^c^iiddtncy' iti' the eooiiim iB^ftbiWit 'ai^ ]fea««»iablei'ib%0'iiittm. 

,taia iihat ja »^rr^F^ j^.oyaqr.rt^^t ff,,Wy ffly^ ^-icWe.lBWJpsSffil^ 
'tl6n, fihotold'ifeflecl o^y/oh^^^side-^ibf 'tfte^fiii^i^^ 
: aoeordJirig^p' we^lxayp )ipi:pry/,W€5;!.coi}!fes^^^^ 
' condebimed 'tb6 proiH)sit]oti.whi6h«|Qflmated>>frop^ 
■Russell— that tl^ere.^lfo^l'^.bfe 'a"l*epf)^pentati<3^ ^^/^l^jf^^r^r^ 
as bsinlg' either unisqiAnd'or unQoniatittttionaliv From>4td^>theory, 
,bQ\reyer,.the c^^t^gu6^kt]td j^facticjal mind of Ijl^ij^ {^j^X^hana 
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JbnodjipiJtiidoiioisiaeidiQBt nrebeokia heUefiied .iiilM(lyf4)ltlioiigh.') Ab0 
Mmmibr \xit^iim^tiLdif^Eo^^ 

bmi^UfydmU. kfjiaJlyiiirtoffaeoAtiifie^^dtilt^ 
■BfjbtohtotflwfraitfhiiteiK^^ rilQ^ wpdri»t;Q^ii|L«l(|itBMti^)0$9^ 
^aktibiial.Qpiiftlfiiiftjlflik^ JsutflnAqsteiDs ^{K>iif)thr 

»n]qei^tifdFariii(iakidao^ 

ore^U&di; eepi8idfispii[aigufosgotte»jJJvvlBareii^ tbupugl^ti to 

"It IS tne laud that freemeji tiH, 
, , , A T(ika may sDeaK the thing he will ; 

by Lord Broughaoi, who admitted ^(Qi^- P* 3rd series, ^ 

himself 
^¥id''of 

on par- 





80S > laiifdBtmiph(ttn€md¥tm»iv '- 

iaolated.sentmiQe% whioh hid beeii> dtiring nMrigr a^qnatland^E 
omtuiy, kirkiag in tbe poget of a delvmet p«mplikirQir)8i^^ 
th^red amidst tlia ookimni o£ this or that nifvepa^. >jyi^ih}g 
iA,vidiaaa labour might hay^ been qmifid. Ijord' > Ljoidliriirst 
ssmat have felt that he was f^hting wiA a shadow.. < Lotd 
Bvough%mhad, at Leedis as well as. ia Fludtament^dietiiKdijr 
stated that he should profKXie wfaat'he coosidiBted tobe^asafie^ 
pxactical aiatd effe^ual refomi, '^althcmgh^ bertainly^ lit woidd 
BOt be such a r^brm as he wcndd propose if he kadhiM vaMi^ 
Besides^ let it not be forgotten that the Dnke of WBlHngbm 
had soouted tbe notioa oi- 9Skj refoim at aU } while tiia p^H 
oa their ]>art> vowed that them ahottid be refona^ flaHl>BiifaBtttiii- 
tial reform^ too. Above all^ tihie relatii^e position tofthetegis* 
lature and the people bad uadergoike-a mslmdl chaagei aaak'^ 
cosi^iiaUy bf^ensti where just clakns^ quietly-aqd re^liisdtfiiMjri 
asiiertejii^ are unheeded or d^ayed^.a demand ftr)JBariiaHi«ite|r 
B^f^^ffn.l*e-appeared in a mdre enlaTged.and'impowigf ishnpi^ 9b\ 
a!90n asi hopes of ^ucoesfii had datrsied npcmthe piiUse'fniE^*' 
Loid 3i^ii€^am^ therefoise^ oamo: to^thei^iaiiQljasibn^tM^tiMais^ 
aU l^oiioumetsAcea, the.safilr^^beeafQfse^tiieimofeaali^f^^ 
line of policy in dealing with that geeat questite ^wtui to^fisfai^^ 
at onoe a w^-oonmdered and ei;iten^& sofaetee^'ofliiefin^/ia 
{o^irference to ruaaiog a<j-ii9)@iQf h^istg ever/iue^ranaiiit^aiibsd'^P^^ 
to make new, and probably endless, concessions to the popular 
will, or, it mi^t b% ta.party/aiLdiindLvidimli^a^oe. i Aooori^ 
ingly, the gre&.t; ito^asmie' .being 'bncfe &ttfy /before" tM^.^^^^^i^ 
he lacked not in 1»ol4ne9S,or aesL^ Th<Higb pe£{)ettially^ifaarn80d> 
by interruptionB, not tmfreqtiieiitly fiflvdlous and bVl^ ^d^j^?, 
hercHoaJly kept his giKWJjid, altepnatety offexing 'ladvioei^ '«wi^ 

occasion Lbini Lyndhtirst iaani^d Loid Broughato Ad havift^ heinHtt'f!^'^ 
y«tf ISfl), o£'opiaibn that f'sboVe All dhia^s^ difefiW*ncM^6teeHl4ofel*«6t 
be Teiform." Lard Brongham implied, that-t^ ^'Lfetteff'V to^aEJi^^fci^^^ 
been stolejtfrom hiia and- tlcen'^Berit toitlie preg&^«ti»«i§^ljr bate cSbdji^'^ 
we admit ; biit the statemfent wfts ^iseless, so fAr as- the '(^mt&l^i&roT-hisl 
views was coticerned.' • Atoo^ding td Lord Bf^ughbnli'a'^j^Uri^^'^vifW^^^ 
member^ at least, WovM haVe been withHi^-vrn Iwm feT'Cdnsilfe^ftfi^rftraMr 
of bwcwighs; •.> .:v: '.::: . .a:^ :•.:<• .Ivr- r .-^T --i) ^']^c\ ^^^^^'' 
1 On the second reading of the Reform I|ijl,rkra-€>4e( t6^ brtorJPRj^?!^^ 
3rd series, vol. viii* p. aSHi '^Se hftd been indigftAnMV t^Afei^tatflcWattse, 
wmpymg^ as h4 did^thejcHace of\SpeaMr ^iUki^ %ofmtkp^''M^m\\J^'^i^^^}^ 
interposed with that which he alone had a right to ^ewdferi-^ggfektWiBB ift"" 
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ttiminiterififf ijtbukei i^ toiretii lof . petM^iobsi imoin^fMii tli' 
paste a£;tli0 JqiigdpttH wMpgmwd ^i^ bf hioi lipM' Ae 'Home 

ittiBibiliB|aieiijtov>out.o£ itarlitua^nt^'liad endeavoured to stir n^ 
a.-feelmg ^.iOppoiitU^ 'to:^th^ jkiiinilty^ h^ Plumed the iKmfliBf 
lUttiiiaeii'd0aoe><Mn]2d mofe )^ffec1«BUy "diiaW' t^ig^her tkead 
i^BtaeasBLi asKemUagiM whibhy -nt tiMHt'penod; ^et^ -MHisefl of 
cUooofi alai^&r the aafetsr of piililio quiet lemd oi^d^^ ibsn, aa 
(tfitlidm&a>^dtitioBa &om woll liieetingA were preftoiited/ to take 
onivudiit^utidefimte the ittu^eritf tttid eameftHiete df tke indi* 
i(idqak)i»lia altoidedl tboeeitteetiDgai t6 leptidaent^ for in^tnce, 
tliat;-duidHty,done ItiMl attamoted tHeM thliiLer, or tlia$ their 
BHoii^aJTaerei-^Oflalgr exaggerated. Nor eould his- lordahip^ 
atea^bea tQe.air|s^'afc.'t2iat:'Cri8i8> })fpook eyMptoma of levity on the 
paitr)36't}ie'oppoBitioiii^elr8 : t&e idighteat* approaek to iiidiffer«> 
qaoerjMr.flMrmitieiifl itaa nob to bo idheraled.'^ On the contrary, 
Ua jsfia^fie irai aolenm^ aiid even Ua aareasm was oeoasiaiiBllj 
dtEm fratat i|icidenta vecorded m Mered hiatcnry. Aaaailing the 
'^{t«iiipt0ia.'and aMneeri of the peofde/^ he tMouifevred tiiv 
langiM{$Bt»tprisuifilgr} d«Bciipli?e of if ndae Ise&iriot> io any one of 
tkefieeci who choee to i^ppvo^viate the flattering allnaion ; and 
reminded all of thett^ while he unveiled what he eonsideved to 
b0i>ipiejtdjf Iheiff meek'iajrmpalhy with the people, of the em- 

'l£iil -■■',»'- ' •" '" ' 

a4Mn4)Aiid Jbefamgad toavftf fbr the take of the i-egalarityof fheir lotd- 

;eediDg8^ to say jtbat tbere wa3 one* and, but one, mode of settmg 
t^'nght**'etcd. Tlie liuke ofWellington admitted that the 
ba ofi-UaeLM Ohancellor yref^ pferfectfy j«u^. 
r the 5th of October, 1831 (H. P. D. Ord series^vol. vii. p. 1316), he 
icanj hinted that nothing could be more natural than a mistake 
iifaDarhieb^ iiiapp^afs, L(»rd Tenterdea had fall^n^- by suppoftlng that they 
(the peers) had been debating for a couple of hours without any question 
h^fpff^ tl>em ;f<Mr kwasa tkin^; th^ were in the habit of damp cmHnualfy.** 
-Xl^"^ Brougham fait that he flhoald be gnevonsly to blame, if he did 
n^^(fi(art himaelf, not only U> effect the chanee, but to eecare the absolute 
cejrtfiinty of petitioners being heard. ( Vide H. P. D. 3rd ames, Tol. rli. 
^19^,. drd October, 1831 ; Vide ako iUd. pp. 854, 857, 923 (dOth Septem- 
b^I^l) p and ibid. yqL iii. pp. 5^2, 593, 594 (2l8t Marob, 1831).) On 
the l6th February, 1831 (ibid. vol. iL p. 662), he presented two petitions, 
one of them being from Edinburgh, and the other from Glasgow : CcMnp. 
p.'ioa and ¥ol. vii, pp. 777, sqq, 

* " This is not the first time, my lords, that I have been witness to a 
premature langh." Vide H. P. D. dcd series, vol. iii. pp. 592, eqq. 
(2lst^ March, 1831). 
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'SaoA Famkam^astoM tBet lie bud '^ f^e^tedidrftrest^^WcM^ij^ 
ta«, Bot by platocBis> bnt-bjr « pQ^&eixi'bJ»pfq>gll6»^^i^ W^l^^ 
Sari of EidoB^who voxttared to expfeE^^mr^of^^ifebajtrFtl^ 
Houae was 'fidfing into lYiegular diacmastQQt 'tlait/rri^ OD|€ji»r<# 
leaat, castigated ineqiiaUy plamrteymair^ ^^^«Ik'<9ecs99f^'6j£lii/Aiie 
Lord Cfaancellor^ ^'aa if tfae nobl^ 'B(^l^mA^\hi»^^j9^^ (Nif^ 
ported faimi had resdved thim: >'let iid^culy Idl ttn09i(Mb ^)iv 
wbc^e 8took ctf iir^iihtrity^ and^m Ood^# Mme^ let ii»tD$^ \(s^ 
airord irbkh ^vsndd imj^y' that aU has aof^ )»6ear.axlmi9i$|(fe' 
.' . ^ Bmoe a qaaartar to nx Q^dk)o]^ it<-ef|i^8«irei3y*^bey m^ 
aotmg -Aos'disarderly/aitd iiow« light bfote ^'lip^n l^betoffaiiBd 
theBobleamd leanied djord anas oot^^^^Goda I )lf>iifjdi«>l^ii^^ 
have been idl these iwoi^ouars : left ^»^htr9QW^m^^tSi/h%i.i ,iii\d 

Ail thia actrrity in wMkaom^ 'dA^mimm.^^ i^ 
mtereal^vfaieh the people* felt^ in. the csUcocfEis tof ^tiiig pe a g ftt a d 
sieamtre was coxljr pgdinriwtiyto/tdip g^aaiiilitc^eetMireiNt 1^ 
whiehi en the second readii^c^ the BtU^'b^ iiiidmitedojtte 
minialerial aoheme. On that oceaskpa^'iie idliBt haj<»e jtee » !y a a - 
SBbua that lie labolired thfoii|^09«t tJ^e diaw 
disadyontagesy insepai»Ue fisem the reoolleetiod ^' 'Qip|n|i$#B 
expressed by hbn^t an eKsUst period el InftrOtr@€fit^ M)i:|RHMFe 
recently embodied in the |^mi of Parlianieiittar^B«f<»miwliil^ 
had snbmitted to the jndgsojeut of hisfri^ads.'^ But^fae^slir- 
monnted all difficulty i..! He knew tbat^ in att ^probabQifjiiie 
should be immediately fidlowed^ as in fact && wto> in the.ij^- 
bate, by Lord Lyndhurst^ die m(^t fornnds;bte>'i(£ hisfirivi^^ 
and accordin^y he pnt forth his wfaofe strengths: . Sb^nfti^aed 
the absolute necessity of having the m3easureipa(«)ed*ibit6 a ^byr : 

* Vide^ H. P. D, 3rd eenes, vol. J*L p. 835 /23f 4 M*reh^ ISSH^^^efflfd, 
too, at Earl Farnham as bein^ a " bit-by-bit '* reformer, wnose'sclteme of 
refenrm was utterly WoftiblcBS. He-dtsdaiaedtiiuxiatttntorazcoznpaii^ 
the ndniBterial ^neasmre aad t^ nobleoaaxTs '^tshadoij^y.^l^.^jqfif^ 

' "If shape It mig^ be cuffed, whicfi f^^e jiatf iottfe*" ■ .';'^''^ ^^ 
Dilitinguishable in member, joint, or ifinb,- " '- -■ ^ '-^-- '« 
Or substance, which but shadow scetri*d/ ■ '^^' " - ?:" '^^^' 
Or each seem'd either.'^ " ' ' p. -r:!. 

» Fide H. P. D. 3rd series, vol. iii. p. 1014 (28th March, 1831)^ t^i ? 
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WeMmOlA^ tscA ^fflQitnileid*'^ virions promiotis ymet alLIhe 

MftMuNMSliMt tfirfiwfcer tpdHactoofl iMondioitflie appealed 

tiiailf iMnriiPiAill^ Bj^o^ck wbidi lib« iUlBii* from /the Ikii of Htvw 
l%i»^ iI^])d/BtoiigliM&;>itfteif a'gncve atid st^ 
^liiblPke ^q^MMed'his seniti ef the impoftuKefcrf the-qveslieA 
#|ii a^MiiitUd^liis MMtdefHAcf to do Ml jiutice to it^ adrnftoedto 
Ae dtebafge*^ Uii dnfy; oheered by the eonsaknisneM tliafc«he 
fend iMiMiMftMial intnrMt^to^ genrej While • he> eoHfealed tlii(t> in 
^to«M^(^4rt dobale^li^had heard argumeirtB nUeh i&dueed 
ttM tO'^^edefeMfeder^Mfeial «Mttaw eonMOted mth nmngementt 
'MAbofi<M rim^tlm Wmr Mi, after eahnljt land -dispaMiQiiately 
•«at|iaijigc|»ta]»(tftcl efaj^^ 

him^ hiiid^eOUmnM^jmclkkwgeA'^^^ IlKipiitieiples 

•ilt|^^9ttclvidhe)hi«^^ /Ee^dispoiediolthe 

immmflMikitXM ^fA^Brntm^w^atA^^aaj ; >ttd^to:p]!M» t)Mit 
^# ^Hwia ibi«:ripi^;i«ilQilmi: «iiHKaii^9ieted: < iknovvlifl^ i fce.iCKtev^ 
^'iUt(]f)a^^tti«iie biiti^ieil %iaiifoi^tfite'X3f »he'^teveri«fai«7iiQte 4Bf 

'<n^»Ml^lkflmm^>k3t4i»^^ ^(^Kyei^ttg'TtlMtBeMni^BiaymM 
-mkipniOj^ do«fiijIbist>1)i]diaiii{pti^, o^ faove^eerKeoOf qpeaking^^ 
^1llta^iH|r 't^^MpfeieMati^ ^beorfto the: altered ittate-irf ite 
o^ofattekttnitjr. H«^ driti^faied Sa&rl Dwdley^s "^ ewajr or. exereita- 
-WfuQ^br^^e e))ber< tlMts/^mATYMPtbn therBiH : ''be tOLeered at 
■nMg^QUdnw^ik^^siif^^Sk^ Lofd .Wincliester's i&dig- 

-^htifto {tia^d^piiBJ^^ teight jM^mt^ td ih^^real mevita t£ the 
t^'^ooitkid fiirodj^ ia^ritlo^.phalto^^ of tedj;^ imj^atient^ and 
X>liiiftiiaifa^peetoit^>«e thMhc^tiatf <fca «nttiii^BJ|arten;'fivc»luid 
^niUs ^:li^»ifipdodBa» i&t9e' thatVl|er& 210 :Bafal7*'Vtif)8 19 
provided for the escape of popular discontent^ so as to prevent 



_ 8jfftlfe''#afeffiSettay«fe 

11 '-^ f^i^Stmhi[bu^f^ffnihafring^'it oh^ pritrt Idf his meefa^ bemoans mora than 
—ifmnXfy ftimo^te, 4;ke diOMf ' €%8aiic«Ilioar; iwiiaariccdT - ^ Kioble loxdr mnst be 

aware thji^^erCfakaceiUpr,^ a peculiar 

situation. He aio^ fi^™'^ among lus a^YOTsariea. Other peers are at 
least secure a^instrh^i];»g^'ii^tQi'niptie4 by the conversation of those in their 
immediate neighbourhood. As for myjaej^ I had £i^ rather confront any- 
distant cheers, however hostile, than be harassed by the talk of those 
close byi^-'' i -. f' ..■!■,.'.. 
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-^y'ss:^I^»a^KBlfiMiffkl^^^ *'^\ 



9-^ 

faB&eiDlihti»»fpriiaydi»fcaiA^ts^ 

linii;:5^8m thdl^€«9tnldI]iattaa»^ibtamdft&)e^^^^ 

iaK>ro{iluax:L^eriiid9diise^ imd 4igam Imd* B^H^lx^ 




Mtm^ ttiMAAte'y 3rd' series, vol. viii. pp. '220—275^; it also appears 
*'A Reply, ct c^. may likewise be consulted. Lord Drou^tiani rec^iv0 



mop. i^i^fi.'^muif^mwf^^ 

A Reply, etc^. may likewise be consulted. Lord Dr^v^-^^ 

^ cet. vol. 11. p. 87» note), as having, m the course of thes^x^ommnnieationflC 

afr w^4 in P*aS |li«S 



'^jpMsmi 



Jbhn^iflaell ws. down, get Ijg} ai 
jt«iM4litkttarf, soik&d k pif^ptm^ ai 



at I wouldjiot 
I 'fifeiSftfpoSffie'HM'^ 

into a . oiscussioti} ,we shjkll .«ucG«e<^" Tnert.ma' 
an the Bfbrj^tbl^ WM*. Ko^ttidft ; fet W«fl, 
account of it^ there ^atp a^mi^A^Uu^eo^iira^W. (T i jl 



i^ftt^opc^. 
drawn mi 
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|irq09i^cp|)j|^e^Iip«Mmt^^.A0 HiUlllkrbite, «k the wflMjImit) 

ftppr^bMwmc eCn Imng dmMKWilted^<to dofaided. i • Utitibr frai 

t»(p§i^i.iJbe:«UeUM ;8y»pBt^ «teearibkgeft of idM 

f^^,'il«#fM^ ati4te fy0Q «K9reflNBi0atQ#«tke '■^ e£jiliisrpaeplB of 
Iiii^^4<^ J4»d AMbWH9i^|[Fe(r<hgn^«ftdtwaBdb^^^4 

o£>l4wd^;^axmmbmii^>idbe (&oiQEiisnanfc«anflddaDeditirapa^ 
fib^jta AMiy the^ B«f ono^Bill/ inid)<Nit/iaoh)dteratien» Jui'shooU 
render it utteiriy todffifiieiiftv as i weH as j mcompidible mUk Hm 
pjMt^^irlujd^itbfii^ MiuBtera 

triAtfffige jpply.;wt&4faqgjmegQitarBidiflri '^B^ 

iW/l^zQfiM^, horik Brongkiaii ;tl3oko lebnaofi) tiirdaoiteigr 
liwfigiflftgmtohtiTigx IikmBii^ pB^Ah&iirifliogrfBiteamarf bwrneifc 
whicli lie left behind him and alluding to certain improvements 
irUd^ullRdf'lliQfitt eoviiuaphi&ivlif hism- uW^iglajxioei^ toA, in 
p^ftbfljf ^fecfttfliA^ . tentks, at ii^p ' cfose ttf t|j^. q^uifcti^g bi^be ; 
8wSij>i^i^T th^ftlfiiig the g^Utomei^/^ th^ Barv&r the^anmned 

1tefci< iu. jbii. Tcdlc^itMf jcetii^^ j^ai sttpflorto4 

^j^;^/^t^jrW^ u«ifbhnljjr;airect!B4'i^^^ tovfm. 

lmi4 glwi-fi' Pv^^ jpift tti|it^WP.V»«Kpi«mftt^ Dttkfitje^ 

V^^fA^t<tt4iA^f'fttl6d'ld jlii ilttett{ft %^e^»isHn^ a go^i^- 

» H. P. D. »«%e*ftw,-val? xUvp^ 874/ ^ - - ^ ^ ^- * 
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10^ alkgiaMGe of tb^ Lotd CbmoeUot to <tib»igi«Mk til^sa^Ybldb 
wM th^^tquHreimg iu the bidimc».o Tberapi^Kiliflhafl^tite^ 
^fiet|r{ucrii^ubii>'ettecauidygQ^ ,90c.iKi)QaM3fi^rW9iibdi 

©f a^gavQmiteiifcy bmtnofe hovA Grey's gcnwniHMt. i Wii^f tfpoitr 
poiin^ y flfiA/iPa&iii9(Ot)ftsar'C4uiM3ijwiil betidQiil»fy:i>madtf^t'^itA4f. 

Qbaoeellos^^wasifat^itb&t ^iiMmeat im^bieMey) beallb^avij^f^w^/fT 

inouldVfdiaeoiEarricrjtbeJff fcoaf s^l^&iiiKovU ^]»t)9 a 'risnwpi^Qili^M 
1km vidclstii iheowiBateyevideseari/rttdb oa^e Qfittbl«i.pMtd|^l0j)9 
sad tibeMii{aK)ti»M^osi0; nnoA&.weif Ii1|5j9iid tnAfoliim ^nbatwrn 
timn -fitegMxikinxfiKireancni^ were hilled 7iriiA(itiiUjyiers,o£^;qpF! 
iSaitnB. .4L8eriea(of)(ti6goti»tio]i^ aiei)thfii|^v(KseediiigARWOQUh[Jie 
callfid )9;t (XQ0..o]MKii>.Q£'f oUbl(liai^ wjsoem. of iiieefDjMEi^ldbu^ 
kArigae^ aa.ii/.was;.:cMmda»d'ib}r) a»^beriid:ft99p'ili|adBflpoedy(ir 
itiEaivedibe'^e&^tK»fitbc^M»dhti|r.;; )ieaxi ^iJejibiidrdtteisnwiM 
tO{«diiiafil1die>a»i|kmtir (tf wck^A^UMftibevjitif ^peeiys ;ii$ iiiigibki&» 

avJhidhoitkeHiiKBii^., (^nimiiplatednlritikt fe«jliiigaii0f';jlbl»iTitaM0t 
aspu^kance; /QStftPriom Mkihter aiid ihe)IiO(rdfG3^ luA 

attaitipwwte jLttd fe&tenswAf ece|«|!ien0e^ nrgls^/CQUBfeb ii^ ufc 
Jhubot <tf£ffhi1sdie;^l^t^>«9(W <a reta<H»siliia^^ ilidrf)Qiiiting 

of }a?great :fisoptennmua(i l«»¥Qifi9ea((»it«ii mmk^eBtiiotthtii^wfy 
^> tiie bittarical paints ; but in xea]i^> tlie. detiibi^ if> xieb(i&i3 
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^mtmB^fSmi^loeA'fMt^ ixgt&^ md giMe.^ ' The O0mxiiiaiAfa% 

mS^^a»'mffiU» ibiiinre Ima stroiijgly'tupMiised ^b iilMlin^ 

tliKl^tldMli^d^'Okbieiffiov'ted^ dnriiifg tiiU «cdienee-*^he ittort 

8ty9itaig}'p«lia|Miyj|tf>theceiitHry^M it oertadxilf ^^ due of the 

idoi4 feSfittAaUe fctttJdieA nf <<mr'mixM 2donetc1k]r--'4)rotight tOf(» 

ififtii^ ^iMiiirlPtljr'^flr Uj^n the miikd of hift Toyal mast^. The 

ifttblgo^^if^mcli it^ta be ealled^ wm bold, mid mast bate bem 

tv«IIffOiidd[^i«iid(flitititted. SftigWJUiaaiiiy. bad good leaMft 

t&Be ^^M^^ldbted^lh bb Mnristenj who, by bavitig the cere- 

BfO^blirftif a dttsdUdicm ef Pakfliam^t attTeady-aiadey miuM barre 

fMfi«]i^4t>if<6tf'Jgifaiited that they could turn <he eagjr mona^^h 

miilbeimb^er ^tb^-w«rald. At the same tilne, if aU that it 

jupgdtegt e^ ^ ^hMre been tittered In the royal ptesence aotnally 

llsfl ti^^Gm^fj^ of >Lerd Btooghakn, the inotld may gire him 

diaif fdi'^bem^ fbdne^of a <Marti6r th«ii he hto on a&y tmkm 

eada^fkii b^eif'ifriilidg'l^ 'adknit> We' use* iiie word ^' eouftib/ 

M#eimi!i3i4t» highlit' andl nxosb bOBOurableseaae; ibr adidatioii 

iheM^aa' AOnei ^ tJltiiklailely, the King gave' hie osgesJi to the 

oiMilriHikjofriafil'^flbiy' peers: aa the Hiniatar andthe ChaaoeJlor 

iiii^hft>ib>apMr i^qpcdn^e Cdv the purpose of dairying Ute fieform 

Baii<9kvqugti tbe Upper flooee/ He cmild not but hiim been 

aww^ciet th^nlrtArift^ M&cli' per^raKled the great matt of the 

pil^ple, ^-md^ ^ipoii^iMyi be mayr bam hecai more m* leet 

alioiiiedvAat^tbe^^oa^Ms'of: atfeift. The real eb|ect whieb 

^fB-T4tti)iiter'l^<> i» view .by* 'tbh exttaenfinary^ appeal to 

1^fi!H|yal^^prer6gt(tiTej'W«a obVidusty' mat ^a swamping «f: the 

fiNmwJof >Iiercla;>by' a^/smddeti fleoA'of uewrptorages, bat tibe 

tenifl^ltig tiie:^p6ete intemilMitiaiioir by a>glbxypaeof -the threat* 

faMA>]|eiegf .oi(Eald ftwy)aad ^Lort 'B w rnghato^ fatcsaw that noble 

lefdie^'>ra)lfaerrthan''tibaifc tihG lustr^ of their- ocarontts ahocQd be 

iMarnidied^byiiuiltinitoiit^d and^^toraid^ est^t, pnnniseuonB 

«eee8skid Wttheir immbearflywotild, hN^werer ilebictantly/with- 

AoBf ttieirap]W8ition)t6'tbeiiveitiul«/and, wiser than mankind 

m thb daya^ctf 'It^^mb^twonld^r^ait and aveiptthe eatastzopbe. 

^ii^Ehe^QfrMe af'tdmioitrlgiie woyon 4»lmly looking back to- it, 

^i^fsirdoas^baVQig been an unprepedented encroachment on the 

^s0«ifltofothe'iaionareb/aa w^U w the independence of the 

tt)ilee of Peers, ^isd, conseqnently, as an outrage xipoii the mixed 



8W ^!if.BrP*i(flfW\fi^TW',f-. '^t ' s 

constitution, of . EngkAd, ^l[^v^^;^t<]^mfn l^fft^.is(ijpf^4m^ 
a "swamping,"^ ». /'duicing'J.pjf.jtlfi^^fe^^;^,]^ ifif,0^p^^ 
circumstances, " a desperate expedient/' and " iigflpfflj^njj^ 
criminali" aijd.ejen at ,tfc^<gri1d(i^;.p%!fip^ 
lie was quite ^v? fp th^,rs?l!0)pi)»%»T#^ Jffi<)!f§o*te>^(tef 
incur : he felt, ttat sw^li^^.sti^ cojjil4.,fe«i ji^^^ <^^^|ft^ 
last extremijbjr pf aJpfM^'!: ,^4- fM^'^^ V(H9fWe^«i%^feft 
«, atrocity/' of tlie.^ndiM.of.dyjJo^y^ l#?flJd#**fl»»Bfe IfeiKK? 
petuate ijs oifrx gr hisg^j? iM^\K^¥v^t)j>;^)j^ 
tie constitutipn, pf'.his .cb\jptry,.^,.Hfi ^;9;{ 1^^)^(jo|^!§]^i^ 
the House of Lor^?, rwhJQh ^^^4,,fo^ ftltjgt^egftpqgffjtMSfe 
even occa8ional..ad9Etion, pf sjM?i^,,»,,,^',fl^apfjJ3fndpl|»e'\^8^ 
necessarilj ,lead„either,to t^? 4Qflaii4pq,Qt$i^ rf^ M Py ^? W h 
junto, in spijtepf l^jn^, A»»M?J|^,:Wi4.i9<?'¥^'P'>i*<^*8»^ 
tion of the same cifip|!pra^,.^xpefiij(i^jR^flfl^ 
change of Ministiy ; and then the result v(^qi^ \i»^ilift<ji>PMP!»> 
of the House of Loiidf,»n4,.i:^tterdf8^)Pft^i^jaE,%^]B^ 
ancient inimitable mixed ^mopa^^ty^' , .:ftu^4fi;,titfv,mj^^f9h?i^ 
Brougham was, ^ he av^^^^ j4..wp^^W[a^p tP^^ftiRlbftji; j^ 
remedy to which he had ,re.qouTisp,wa9 ppJy Qgn^4cg^ l^iftHH*> 
the malady which it i^^ j^tjjjj^ tp.iy^ffgiyfi^yffi^j^ pii fe fe ya p 
%e existence of. distepjper 9p4 ]thft.!8<^ca<!pr,^ftf4lPfflopo^S«»r 
—and as |ie felt ,th^t^ if eyfij, i^.^^j;ij^ Jaj^^^jfij^fS^.^^ 
constitution /(([ap gope, vil)y^.it.,wy,ii^ ^^i^^.lfvp mkFhiS^to 
nicious an Qxaj^jple?, ^The^iicwfii^t^issipj? ^ 9,9[fQ|^r^«^j(||t^. 
ever to the.ijq(eicit8,,9f .the.,Re«»rift :^m « ith^^q^^^^yiiBalwWWt 
Bimplj||an£l sql^ly uppn,li»,,co»g1f^9*4..9>Ci.1WW'^*8tiffli^ 
character pf , tl^ft poljcy jivifn^^j,,^ qfXfepm^9i(f>^i^l^^i^ 
in coercing ,tw:o. p«t,^p( ^lp^,,fff,t]^,,^^t-,t^,|t»%i^j|ig4^ 
Such phrsw^.p ."i)?P®q#Pg^,T^T^';^it^W»/v': ".fiP'WfiJBb^^tlrtSb 
without form and void/' "no heads but our own able to take 

L^hiture in direct, jptkaf^is^i' opesn. (felfis^B^*jiJl^^° 
arrogated by any ambitions miiwtieVcVitP JH>.fieBi^|j4^iii«t9&'- 
rained to pfo^i^Auite, it fdlutMe, his own p«irer, "^ HEIj^^'l^ia^ 



'^ 3-, 



i\iUvtinl- .-cnewJ 



* >^»dfe Lord Brougliain*isi ** Letter on N^iiion*! EJpca^B.tei^ 



.' vtcfe i«Qra JtSrougliaiii's **Jjetter on JNationai i*^a^kCsf^3Mffl^ii^9mi9ml 
Bi*«rd.** Edlnl). 183$, pp. 25, 26 "j »«fo also^ '' 5or4^ou^f»i'tfJ8^1j> 
to^ tord John RusseU's Letter to i\m Glector^^f g4roiul'!a li^iMit W9ft A ^ 



his ProfkMiMatMd Pii^mhiiary Career. 817 

«^tt^^^%#iS45&^ fiy^'md;'^^^^ by cxtreiQ0 measures to 

mit^Ho^ Hdi^''df'yarUaih'6nt i^e seeds o£mtitual jealousy 

flifePitfettoa^df ^\thiV Hfldle'fe very simple: Earl Grey and 
fibiH^^foip^ ^fttdtisdd rxpaii tbe fears of tbe King and the 
f*te#k)f tlft' Britirftt peerage. If the Conservative lords had 
(Slsii)^^mA',^1iimi^ (he Minister nor the Chancellor, we stiU 
T^bM M^tl&Ukj'iirbvlA have eiacted from the King the fulfil, 
j^fltf ^r''il'''](jfoi)^ w1ii(^h they toiew they had to all intents and 
j^^lifd6M^6oii^fied htm to give. It is scarcely necessary to 
Ml^fiBilf'tlie^fefbhil Ml, h&vlng 'passed through its various 
^ei^/atift'beiHafti!a^tttiiendments niadfe upon it by the Lords 
]lfi@m^^%ei^ '^^L^i^(^ by the Commons/ was returned to 
tiS^if&ds^'bf 1^*WV^tod, Ottiaie'rth ofifmie, 1832, it received 
IJli^^rflflffttiabnifbjpcbthimsabii-^tK^ being one 

'^^^iiA&tA'^iti&ideitilHi^^ suggested by or springing out 

c&^*lie^^ki^9ft"measurd' trhich -had passed, wore, at this period, 
S*^ IfteidBJrHii'tieW by liordP Brougham ; and <he initiative was 
ttSiifk^ Hffti^-lfhBe' holding the great seal, with reference to 
s&9€l^tt&tt<^ of iegiiftation, which he subseq[uently carried to 
ilfliftJbSljfi^'-'Hfeiiarrtwty Instance, the progress of 

iiflr^^S6btch*PttKmrieMaa^ Bill :« on the second reading 

oP^^Biff, which tediA Viiw Irhe modifying, ftot the repealing, 
(rf'lto'Wttifti'oftKe Act <rf' Settlement as rendeited it necessary 
ftflfc'M^beaM'^of Ihe^ Hou^ of Commons to vacate their seats 
n^^^^di^ a^inted to 'cerfaiti^oftces under the Crown, he 
ei^tlfiiid '^M ^iWcSpUB tippiwhich the Act of the reign of 
QS^^' Aline i^sted":^ lie took a deep interest in the proceedings , 
«ifii*cijM'ifitH'=fiie tedious intjttiry' into the rotten state 6f the 

^^ffi^D. a-d series; vol. ixi. pp: 563, sqq. 13th August, 183a Com^.. 
*^S>tek«i!*;i5«*'de*^^.tffi.'rt);'3«^3^^ ■-■■' '' ^ ' < 

8ele<S ha us mimsteH^ any^ persons wh'o were n6t acceptable to weix consti- 
tuents. Although the practice,. he conceivedj^ wa,s attended vi^h.incoav«- 
iiteifidk'1ibil'^<yhtis^f^^ blight lo^e takett^IbuuAuuch as thb prftfciple cmt. 
ot'y^tmcli ^li^'p^^iitt grew wtus eltob6^ed* M the donstitutipn. ria$ 

rom Dv»d'i«jiis, toL. :dfi. pp. eiYvem • • 



volatediBeiitcnioeay whioh had beeii> during nMrigr a qnafleanoflE 
QWlsi^i Jhirkiog in tbe poges ofa defuLoi pamphkAroiD miaow 
th^red amidst tlia ookuoM of this or that mfvispal^er. ^Ali flil» 
ijLvidioaa labour might hay^ been qmifid. Iiord • Ljoidlitlrst 
ssmat have felt that 'he was i^hting wiA a shadtvw.^ Loltl 
Bioughwi had, at Leedis as well as la FludiameiKti'>d]8tin<Hi)r 
stated that he should propokie idiat he considEtted to ber-a sd^ 
pxactical aiatd effe^ual refotau, ''although^ certainly, lit wioald 
not foe siK^ a i^brm as he would pvopose if ks had his taUt^ 
Besides^ let it not he forgotten that the Doke of WBUmgtini 
had soottted tbe notion of any refoism at aU ; while th» ptopb, 
on their part> vowed that them should be refona^ aadtsuisBtiiSLt 
tial iQform> too« Above, all, tihe relative .position «£ the legist 
lature and the people bad undergone a mslmdL cfaaagei vah^iwit 
coia^uaUy bf^ensti where jtist (^buma, quietly -and respedtfidigr; 
asiierted, are unheeded or dfdiayefl, n demand ftr'SarUMnantaiy • 
R0fi^ni/Te-appeared in a mdre enlarged and* imposii^'shap^ as^ 
soon as; hopes ofaucoesfii had datnjed npcm 'the .puMae'miIBi^ 
Loid Bi^u^^m, therefoiTe, came to theiOGDiohisibn ^that^madef ' 
aU. I^oiioumetancesy thesafilr-^beeaM^eth^moieaatxsfiE^^ 
line of policy in dealing with that geeat questite wlw toefe^Lm^t 
at onoe a w^-oonndered and eiiiten^a soheli^e' of refoite/ in- 
pn^erenee to running a-risfc^of b^i»g ever^ndaiumieaiUBd^iifOK^' 
to make new, and probably endless, concessions to the popular 
will, or, it mi^ be^ to party/andiindLvids^foa^ee. ' Aocsot^ 
ingly^ the giretit; measure* heing once feWy /before- f he cotAij^;^' 
he lacked not in boldness or zeaL , Though perpetually hannaad: 
by interruptions, not ttrifreqUeiitly fiflvdlous and l^yieit ir^^*^§^ 
heroically kept his gsouxid, alternately offeriag; advioef^ wamij 

... . ....--. ^. ■ •• -• -A ' '^>y\ -J'^r/ 

occiasion Lbrd Lyndhtirst tanni^d Locd Broughain ^ haying be^tt,' in %lie - 
year 1810, of opinion tbat <'aboVe aU ^ivn^s; 4iBftB;RGhiB^men%tdtaAkL6t 
beTefor'm/' Lord Brongham replied^ that tiie «Lettfei»^'. lall*de<fWliii'^ 
been stolen from him and. tlcenOBerit totlie ^^resB-^-exttfrTWdJ^- bate cohQ^SIJ'^ 
we admit ; but the statement was useless, so far as' the 6o«fli8ttdfe"^of-fi8l 
views was concerned.' Acoordin^ t^ Lord BuoughAitt's^pldn; fc«>w^t^j^ft<^' 
member^ at least, ^qraid have becen witbdi^-vrn fi^m a'C<^nsit^&6l^nfrp)@i^-^ 
of boroughs. .« -. "' •■' .'^ J- ';.•'•. A:" • ^ '• "ii ^r'.x js'^ffj :.- -^ko 
On the second reading of the Reform BUI, h§ a»€«|e( t6^ brte S 



3rd series, vol. viit. p. 881 ^ '*He had been indigwAnHy takfen^lasllc'bife&use, 

occupyinff, ask4did,theplaceofJSpc€Mr ^ tJkii^ lorml^p^''li<m^lh^l^%W^ 

interposed with that which he atone had a right to tenderl^^^^fMt& dftli* 



hU Pr^^iitifm^lMfiiJL l^itfsiUm^f^ Career. ^\9 

^s{K)Bitipi» aad ' tead^My of /tiie ywple'Kif £i»g)fin4 ' hanng ta^ 
4klH^ ^tshm^b^esk feUf teied^ Aodij^ftHmdF' wa^^Aodj ]i4» in ibe 

illMi jl]bveadjrHpfOTed themsel^M 'Wtfrthjr of har^g » monB m- 
r^ndHf "dei^lHe frandhiie^ rmlAevpv^vIy denied Uwit miok rigbt 
rfiiM>U^ 'to >ilie^ «s«lii«iiiiv ,o€ 4he tnost' mduieitrious md skilftil 
Btembers of the oommunitjr^ be United to pfopevty.^ Aoeovd- 
Ji9^j^torf/a gmdwd extomataof ftbe 9uffif«e^ be httl* alirays 
JWieo ^vMmbto ; and 4ietweea the period irhtf n the Beform :ttU 
jNpftMJftfhiy Mri the yfiv ^180S bis oprnkms ^ear to bav^ 
*«M«l»ed.» aliEi . nort lihend /fonn. • Niay moro/ mto by battM> 
urbjclbjibe'ibail' UAertof ngatdad- wilb much wftpnoioB^ Wbieh 
)Mr>lMlUb to^lie^lillile^ a piutortton for/the - ttfvsnt agiuUitt < tibe 
dbillMiitMof ilka^ kndland/and foririiidk ho had^ loi»g bfifeve' 
«lnittt6d4liiiit'ao ^ffediiedtiaa'iMrcMiifod aiiMMig bvoR the estvraie 
MfiMdHenoC Sofiflaiifl/liad^it'vattld'iq^peair^ ia ooofleqttenoe ^f 
"ifaer^fdleged ^exnoite 6£ uadiKe infliitfnoc^ kmd die exnteiuae; 6f 
HHiiinidfttioii*4o an eotteat ntteilyrdealxaetmof the faenofidial 
'tMdndfipeodieffib'iiflafof tibe fintnehkey approvod ttailf onolre aild 
fisore^toHAbetfeasoaof Lovfl fironghau^ as it had teoattinqiiBt- 
.4ndidriy.advaii«ed'in«geiieiAl fpo|Nilarity. It hadftnmd higksr 

* Viae Lord Brougham's ** Reply to liOvd John Russell's Letter to the 
"SMiitft of 'Stroktd ifioc the Ptiilci^ of tke Swfomi Aet," 8rd edit. Load. 
,^^^ .1^ ^tAq}ily,''>Qw^T^, .aUbP^gh conclMsiye. iix 1^ .«t^teio«At of 
%ct8 and in argumenf, is not altogether Tree from the tone and style pecn- 
Ifai" t«y \i^iiikt)Mf. ^ It 1»'dAti0d ivtm Graftal 9ti««t, m& tbe '4tii of Mny, 
48afe'|wd.h^»ni abrnpUy thna ; '' P«|ur John EowU." VbA^'^tA ^\^ 
is to expose Uie absurdity of **the finality" or "permanency " dpctnne, 
... . afr b* taken of it, th« " ' 



*4^fitf 't<nAow tliat, in any *vlew ^hfch ca& b6 taken of it, the notion is 
iBfMe^ to im th« most oji^vlpu^ si^sijo^s of ^zmnon, s^ae. Qe serins 
to nave thought that a cure for Jobhiiir, iind even direct corruption, might 
'*efttaf^;'n<rt certiMyiti IJimmcfciSwnetttj but in tlfe -eicteiitisioir^f Ifce 
.|fafmge«n4 ^e J>rotwrti^ of >b<^ ifM^l a^d be hint^jd a^^thc nropwely 
of giving the franchise to every one who has, for a given time, belonged to 
any Medianics* Institution, and has obtained a certificate of being a well- 
<#i&A^ftrtlli^ {9lMit f^49i» dtiratloff -tff ptfi4i«fti«fi^ tftoWltf be^lM^ned," 
4Hks«^Hllfefed to%e '*•« proposition so olear as to require no proof at Ms 
ii«l»^4tey^(pp;37,«8). '• - 

- * •* In towns, great ahd undne ilitne&ee 'Wria notorioudy exereisea by 
'<Mt«ihets 0i«^ the shopkeepers ; and, In that ease^ he'consi<}ered the bAUot 

* e*li MA]%h, 18^1. r»rf« «. P. D: id nktUm, w^. «». p.'«V . 
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^ii^^l^^^-^M- W?etyrf?(^ WWl^«3»i»| ^Mmt^ff&rCoiBgm^ 

Ig^j^jof pptl^^]5,K J5^il?<^<^^ BllS'^lVlHf^lMlwiAt^as^ 
%jP&,W<la,.%8 ^ Cj9pjp9fpdj9^ yj^if^iwJs.'^f %,Wallj5^' 








sft^m^i, ihesystem Mi^htlittve bi^en i£a)ny^ni^t ad^ peri 






hu PrqfkiMkkhtikt' r Aimill &ii tdfi Career. itt 

wm jfiti^f'^jfl^iikki iWer ttie C%uBt oF'Shtoc^ tftttf ^tiaii^y 

i kfi M Hiiiy 0iiUbeHnd6tti (df e<j(«d^^*jrfb(^b3re; Bti6ther fidd'tl^ 
ateflriM&ii9feffiUn6ii^^M9'b$^ td ^im/ tfa« tultiratioti b^ #incK 
inmwBomtvmgdiiUt^) ttb taiHfe ibiid more comniensurate Vi^ 
iMtjfcttaamaiitg,' ^Dbtf^VaM^ iaaicMtif^ iAiA U its wbrkixrg^li'e; 

astiafilckaiUy iftiilttttl^uid dSr^ atiif 

Hb a bmmim g fi uppw ittjMdidti, ^fttiMf 'lA the ^tih(e \it* ageik $t htuf 
1iBeid(|iifatttiiu^<ianli^ ^kt; ^t leak^/ afc/to be imb^tial i^ 
■wfeflih dMopttlii <if^e>pMieirt iMt^M:1tftt !h tKk ;^i(n appeairect' 
A sfittate tu li id JBtnaa^ ^j^lrittesi A\ fit^AAeh cotfatibied unpeaea' 
Hm&n^it^ «ai r^jgtdidttf of iti taetementii— he applied bim^V 
tdiAaitdild4tf«iLp|Ayitig whiftevei^' dajunct^ nrigfLtbii consicleral 
t&ai ^lAhm|$^Qleidti4ble'iaiA t^ovitlg wbiatever iiienmbrancea^ 
«ei8did(^4e'ittri«Mi ^Aeaflfiw^rgfifte/ ' In o^ei* wdf^/'be cdif. 
tfanpMidriatgfett'^ttidtiiie 'of y^^' if^fb^ r ^^f^ U^ >1e^s^ wer^] 
^MHhttlfy<:i4A^i^, i«QfiI >#itElk ilfe «ebpe of 'bl« W-amenfltkienr 
pfank^te ^(^ti^'^att^fli^* Ib^iif^'bratehes df ^liglisb jMspitt^^ 
dtocetliB^Bitf ybj^ mma W 'K^fl'^W tiew' ttitongbottr ih^; 
8{mob'(^»%x«p^h'irtSk9^ w^^kfd as 6Ae of bis greatest pai^iai' 
ia«iWififeflfci«si*'^^bi^ tWHailkfe 6f Common v 

6fetlt«^*»tK''^ 4^<fbi%ar5^/182^; Wis to'ieatf^^tf^' iritefti of ftli' 
bosmQl(|i«Md idt^W ptfbBe, to tfefe^ ii^s*^ b^iffiIa^ife"pr^. 




i5^fl*S*^^^» ^4Lfad^r£liti«»i riiairringL^die 'general l^ 
OTffwil^^^^vil' piFdcB^^e bafb^eii B|t^j^ Ui$1m^ 
^SSfee^"^^*^ k' Jkwy W>kpe«Bfed :iii'' EfigHihn 

> Ffifo ** Speeches," et cet, vol. ii. p|p?3i^i sYl):'' Anipfe justice Vill afwT 



*bvlft>) 



%sA 



Ta^ier '6f lAV'lfefoiW/^ ^*^W^^»at'A^^aHfdfe*^ff«ft%«etlit 

^a^ ei^y^VbiiMy'{i^Ma^1icl^i^ 

^adjusted a^ord4iig*^te* ' tii6^^6 ^kilft^^^««Ra?^iWe*i^*s|fieiyiy 








,;t-t.ai ,i)Mi;l( ffjr.L) f)Oa .q .rixz .lov ,?f^ivg biP. ,G .H .H ^V)?! ' 

!^,1ja found dyne to l^FSl&t'6\xiMrA'm'^mk]^&iiMm& fetti*li6rH»«ffDiiihaim*8 

•■'Banibttir-at-Law, ^ti'^^eMi^'l^^.^ ^tynft^^^^^e^^'Wf Ylk«9 gpebefcnof " 
,'; H* BLOughanij Esq., ofa the Pi^sejhtlSUlJeWHl^Iifi^;^! 
\Mi^jf(rr;^^.\ tff cv^. vol. I' pjbilj'swvf. ' T%4 iiiW^''Aftf^fiHM^©fe«i?tl^ iJnifards 
;' UB of a wry hiir]croTiS'ift!fea]bpi$li^iBli bF^B^i^ 
i;'%€|Bgliam Ki the House bf t(i^^:*"^h^;Ddk^df (?fiftlfefei4kittri^Mili)ttodf 

' W (^HkiiK^^ftittteflsthelRdf Law 



any^uch thing, either of /^ewnjr bf Af^.''' -^ #aJ'<« J^lwImy^BwM&m 



{ia^Vis beftire (Satiuik/, fittfO^ctol 
" Ewon as btjjiig tlu^ autMoi^'bf i 

^fotlier of the EnglislfTBar^^^ 
.;,K$fom; and terUiiAy JiOple^ 
* leafned lord biiiiself, tUmA Hal 



that the Lord 



hii ProJ^siqf^{,qfifi^,^,^t^^^ Career. 99^ 

mM(^i<^iJ»^ikf^^ Pf^§ ,^efecU of hii 

dB^,£l^*ffey)^idigp8^g.Pifl^,fy^^ la^ sh^^ the 

etegrtcBl^ 1!5tP* l^j^^owljrgj;cj?pi.quii of j^^ ^^Ui^- toOj|Witli 

si(gj^(^r^ ^i|^tjpyps^«^flp^pg Alt cWpea qf sooiety." ' ' ' '] 
sH Tl^Jfef^^g^a^^^Rcipj^^.;^^^^ be,l44,dqFi^ for Jii^ guidance 



» Ficfo H. P. D. 3rd seriea, vol. xxii. p. 666 C26th Mardi, 1834). 
'*ffrj^f|ttoptt)0fi<<^f 4hA9 fiWWlfo,y>flfC0W^OTr9ued liy Lor<J Brouijrham with 
.kjrfBf©ittf)|0lSii9.WiH,of/]^ TMluMWia, ^u^ at one* s^iggeat itself to ^0 



lomJD^of: ey(SfyJ^wy4?p* ,i^;Wh€j^jtp|d ti^ndhurnt proposed tite first readiiif^ 
'Av«i tiifermftl^'i^bkrtl we^niewtvtp .^ppy^.ir^med v to a gn>&ti act of Injustice 
esi-wWah hiidijfe(W»^^piW*t?1^ Thd^u^^^uix In ttje dlspoBitton oC his 

f>™fop«i^^tofd)iK50^|f>^^gay«;^ t^^ his cordial support; and 

^IAJfdtl»rfi|toldfeir«ftWni ^p,ii(fa»\9eLse^,oj^ principles of BuhMantial juatite 
07«tadiWe^d3^,teAnfiiMrfwt3iiV^te}faro3j^ ,>rfM>89 iiUcreat^ had l*een H^critieed 
bTtdttoiiwdie^te>prfti5i^irf,^her n. F. D.Srd Ecn<ii>, vol. xlx. 

K{W^tiaily>i^i8P)ir^fer ^fly i»a4f^,j«yliptiiia^.Se;9urioua to know th« {vaiiicul^rs 



ri»tt^»aBVr#^t«Mit t^{|ic4in^iUiite weaJth in one fKifflPj to " A 
bifSnktiOKi^ thft^.TWliusajn j^ 39^t * 4^* ^^' Uh c, 98, with Ptac- 
^r/tieifllCM»l»H^n^igp<W(>Ifrw#^ by John l\ UaW^e, 



11. P. D. 3rd series, vol. ii. p. 8^,0^p4|«Vfti:^,^p^t)r f ;;;^^^ .;"/. 



W4 



>V»^%R«S*WW«^iK«lJI»tAo-H «t»^ 



p; 901 y 7 Qallea the attention of Lord Brougnam to the piUs tmn ni pro-^ 
gTe«9vtbr9(lghf:iPAi^a(tnM;otet)effi^^ '^dg^ ^4be SifiW^ 

diltmg fi&r&8sioS(, Iti4 me Tatter, afluding, in the ^oelrespecSul terms, " 
to the great skill, learning, and experience of his noble fnend, at once 
ei)^Be^e4..Jii^ai!^,mc}m^,t»{j|c^ fitf,ijOK^li»«Mffi It 

( ride A. P, p. ^;s^i^,,ToW,xC:Pf lOft K^ l^cib^ ll«Bt)rT jffifQieviiK 
widiheJd.Bi5iiln,wk j^gfCg(^5qrfii?^,¥i#aM#«a ^At|w^ji«(ti«fv«i tiiajU^^lq 
lawyers dtiivfy^.^,ci^^iq^iiw^^^ .Ji^fd ^4(^^'>^M<jgami|g{lor.«0tiqsiis mi^ 
obtain. a|>^ininiiebi9 w)Sa<^\|ie^i ifrkenj rL^d jQHWK)eUbfVKilail*tiiiiUq^^* 
es^pressed^ r^i^. aA^beii»gnoU%^f ito^ ^V^^^i ,))f fcH^^t^t AMtwifldi cfcpUfiw^ 
aifything (;o»p^pted,|mtk, h^ PMMiq.^t^iif.^^fi/iM&ftKiiblBiliftd gteep: atta^B 
ntniphaBt answer to charges > wbiik jwd rbeen tisiMk < ^guindt^ JitiBbid; tbjv' 
Hpuseof Q«i9.iQon^. Xord; ,Bi»uj$ti9»% ^etiM^^i^'tf^jil^^Mliaufiad.iidea^ 
appeaJed > b^;h^jpQ)l?Jen»n4.f4^ fnQft*,tiu|rta ^ itil^Ml^ ^et)ifme 
bound to sa^ & few wpros. Ha aWniidi; lii^i^ Hay .iiiftt^/ iariths^aHn|]n»<r': 
nications wfiidi had J^k^x^ p}*pe.,if itl> imiM^ -*te cfiiPB^tt*tiil» ToRfejtatikq 
affected >y % J[at^ .^^rati^ffc^,jHfeift^>t|i*iiM*giQM^ ttlMri|i|Mn 

as^well a^corre9^ tfiaa th^.^d^ ^^jris^lbyi>14i<rn6W>(l»A|le«toMd) 
friend, jand tliosewftnectedj^^yi ^^%\ Wijhy'mm^ilValhiA m^nkKi^ 

rerideirinif j;ea} ^tat^s^, ?l»^et«. % i||ift..p%¥»^Wl r»i«ijd«-^n*MciodBhtiBl 
uilabajl^dL M^ wMy^d t,hi^ t)ie «|ip);4iei}#f«)#^ai|>lirllil[ eHfladvviiiriMipiilil^'^ 
re^ultirom iihe^i^fj^seialtmtioa^fije;^^ ion «noijBibjl£ 

« H.i»..a aj:d^ Wi^.y<i»i;.4^ i^i^ao^ 

Lqrfi I^yodhuirst^fvi^^ ^ui«d cimi^iffi/eig^y;^ (Igm^ modAimQ 

tiflpie, jutwsVuii; ^uQa^iiYingrfii^ ojf^j;^imM9 ^Qfnd^tiA^aaaUMMmi iv%S 
thQ proi^ablet.etf^pt r^„th»$!d ^^^^ret^i.i^fl^Stol^^euSbtosithdt^ 
nothu^ Cf>uild /be mj^s^itetUi^tpiQ^^^t^^J^iDlbiiniima^^ 
exp^aaons ol l4<^l(Ar^humt« : . Moi, Wkmi«e,^Mkii>«MgicbilMl rvtyod 
ca r»did w va. q > r >e< in wblct heha4..fiUt^>ki^(#BtfjB«]^goli:ofitl^ 
the,genej;QXi^^>'in3witu«lft,l)^^ .^^ onilslljrc^uu&wd ^anaMiq 

ma^p^.in:wMii)lM]^^/ii^t^^ ItiO&^pMtaMciiaiMii liicw 

«0iildjae^ib^.:pjhbnyifpp^^ byirtgynjmiminftidflwi. hgnfajioi 

toimpo^,. «,^ ^^ ,r.>iov..r>q. '^- ■:^-.-.r~ ^f'ip:(:.-|j.v!3 fii^ lioi'B 'fsTltiJa i9Y9n biuoD 
. Mor^ fla;row-i]gSnded^po}i^^«n^rmky^4aki»i}i^ A«i|^n' tettulhttiHktiiiilob 
respect whlc^ Lordf Hroughvon, a^4 Xj^ndW^^liMtt «nlfbQnlf3dia{rtafai>D 
on >thfi i|jib^ect of X^w 3^.^51. >>;er 7ci;^rA *n8; .cV .S^OI .qq .^xz \or 



his ProfeMmkl^mU'^Piirtii^ilS^ Career. 82S 

na,?«4§edftefl <^(rt«ifeirij#' «6 'thtek* ^^^loiritog^Wfth ids heifer/': 
Hiq<f©i^eiiftHfc*idi<««>ttiittare'fcofaiFd^ of fevwy plan pro-' 

pwaA «y*4i^<*W'M^^ ^bibli*li^''iiicid^Wly' dropped 
firam him. ^iKteifly' '^iscriBmifttive^ liHiile Veiling /vrith a yast 
vktety» af^'pdftsftMtik; fl6 Ve» att (ht ^am^ time ^perfectly jiiAt ;i^ 
aMMMi^)^bid^i«e#eiiS%l^oitf moi*e tliaA one^olrcbskyjii rose in rebel- 
liiMi^gttfat'^hefig^dilnc^ he tfat)Uglitj likS'Va&totkl^ 

a^btel^ldyiifiatSt tetttHtfted lina' then Bent ba^ in a Btate ot 
deformity to the Lords measures which Lord Broughaiii cpn- 

t^^^\,i^pii d9Xljld3 L&m^^mtt6 diesctod itowai^^deamskig' 
ttep4jMi!^^''t«tV6ttjg»i;^hi(ai ' the; stream of ju^tui^ i^^ &r ^ges 

SOUS' Jrt ^bUrii't s^'-uf ihl Z'j 'J.' oii»}/-. l .f ,_ " ■ • "^ ,' '"- "*"•;', "^^ 

A [KRJ^sS,^/'Dii3v4 8Ai«^ 1K)I* ixvli/ p. 144 (16tli Apiffr '1883), wHoa 
Iiardl)WybfoA ^mvcdt th« Mi«^a tetMkg-'^f ilr^ Snits at C0it]L!;n6n £aW 

pinkj^lj^lkfe itti^i¥roul%t^lki^« tttket),^ L6¥d'Brdiigham had ndt given the ' 
fijM anpefw.-' :-Thtfiiiii«Ao«M<'e#(>rt,' hoWert^r, Va;^ ft6f' successml. Xord 
t|AAlmritGflrai(y^XMlifi;*e(l> ti^^ h^^ ilTio Vff rtn^(M}!it^i(k'Um to ^ ve 
amfli^Ailirfai* twJdbt^ airt ' if)rg HMfen ^.^vfa^i^ yr' $t/OT)gtei^m«r/ protested 
agshisi it^'itiiB Ldfii 01iftf|]M€fip"<eonf^id that* Ae, iii iionr^ in 6asure,' agreed 
wkb ikuomubMliitu^ ItMtifA t^t4s Whb #^^6 of .^blHiph that tlSe ^ili Went 
t<]0£&A>J ^ut-lteift "^ W)W'4i]i^M^M^a llil^tei^to^ihe' a^ife» t^f^h ^\gllt be 
amesdeA toiii'io i&^ bm^itdelf f^ ffrkT ^i^hwi^' h^ Icltt^ly idok his old ' 
enemvmdMf 4iiii m4h^. v 'fCe'Wito n^ ^i^H^ to>^; at ciiioe. la^^inst t^e 
pnnsqdeiof 4h^4ilil*^iim'-1ilie%i6ratrary^^ fitdfinedio mSk that it ' 

mjpii W atamdetomPtO ^mM It- itffio ^^mhiitl^. It w^ tti thSs occasiotr 
thiUii]w^iaic9ti(ak^>'thd'qi|iliJfl«l^tl<^ bf lE^Mmon laiilr Judges to decide . 
w(aitij&ifl|M4)r mf]|hibo« oe-^ to be ^ottjb fn ^qint^c. 'Gehera^y spjeakiag^ 
th«k Jui£hdfitf>:lw^«aUJ>\^al .^v^r^aWrikg -When fk'happened' to be in ' 
fafftrfrf^ofjHiV meafcnpnw^oi^'aiiltttlttHoA^fti Ihi pAe«<je'<y¥ tfe (JoArtiB ; l&tit, 
al4Mgroi>y>rii<V/te! he- Hitea^d ^to* 'dftll ved|i(ift;it' wa»^,wlien-6|)po,)^d to isnch- 
• alteration, not to^fcVdNtta^d^ ^id'etntelmaivei ^be^^istinctlon ^si?o;t, without' 
meafldHg^^alCBdughitiTf)!!' fi^iA' hemg coito^^Hne^tarr jto the ^^ntal' ^de- 
poB^me o£futb**>Cbiidai»h jLaW '4{\i<^ He' ^cpi^ed t^^ .fbil)le to an 

n:Pic L9ed€haaceU«>i'<00Ui S^»«ett«eil; lBdl| xall«d;tlie at^txou of 
th^JBoiW^iw-iheifiiil^or regtiytin^ Linsatip A^uriis,' -^hlph had been 
refiiiaiedrt«^^t€b>nftibna>iRiicb 'Sinewed; and fa^ b^tl sent l^aasfii'ora the 
Jjofgiex tofth^P^p^-fiMiie, 'WHh alii]^ all ^eahieirdnients rt^eeted. - >*It 
ca^eiimfasid} fiord Bm^^cn/'*' cbi^;ftf!illy-otfe qlf th^ itibst abominiahte 
piiofoiflf llepdi^ioi|''tiuiPt ever Was Wn. A cbnf^tefnc^e 7iai<^ ^ken place 
wkU tbsxOoittnKtasH wto'hai nbt' aWlgned a^T reasons' j^/rejectmg their 
lodddbdprf toMinnitiv^whiah flftu<ihaM^roved''th9 hilli. ThMr io^ddiipa 
QOuM never suffer such an abominable piece, of legislation to be crammci^ 
aotBni*i»iBiiiw«tA'^r,GMnpai^'M».*^m4¥R*i^ 6^^^^ Vletr tjjiltctt by the 
€c^mi|B^BiiK»iMandii]j9 ike Ootti&ej^* Ccirdnte BiU^ JQ. K 3>. M series: 
vol. XXV. pp. 1048, tqq. (dth Angnst, 1884). Iiord Brboglba^ hored $m 



m 



Lord 






,i%\o'\H th\ 



H'tk''lHLVj{J illiO(I,V'lS7:i ilU^'^iLH'i>'.'Jl 

closing xhiQse pY wmcn it w; 



!rtea,&om its Ipaigat 




permaiiBnt eusting legal institutions, of aboiisnmg tnose Sni 

.mSc'T, ' v/ui. 77rn flr'v-^'^^^''J.TfJ5 ';»/») xiTr//,y-i«ugofliiTbQcaj):)noJ 
were louna to be np longer necessary or beneficiaj, ana creaxme 

sucn fis might at l^ss exarbitant cost of tiipfe and money p 

qii^a!i,ffi u^Li .::v_- ,rvs ^iirx :>j'i^>q -.;:;.. o moo im fioirgio ^bi^£ 
the. boon of publuc justice to erery nome, was an anoert 



over which the masculine and yet .oenevoKnT spim oi J 

'W «' - ,'i > 1 M J^^i: . . . • xi"' . -.■U: "l i i aU U^OJ . R«yl0 V'^^'J-tt^'J 

Brougham, notwithstanding a powerful staff of mtellJi 
Coacgutors.* qould tdone successfully, preside. ^ ^iSjor werq p 
exertions confined to the devising of schemes aiiatnebTOring 



of sound counsels : lie personally latjoitred, and sq te laDpurs 
still at the magnificent work : he ^ at once the architect ana 
the.* bttil4ei^ of the new ^Temjie qi J^stipe^^w^ Ii^ oeto. dw 
by day^ growing iu magnitude and iim^ tioipagli 




«2? 



with /them. . ^^e.generaj nnnciples upon wmcnJjust^ P^S"^^ 

^ip be .^min^ered^^'tlie regu^ 9^.^"p 

fii^h Court q; Ch^pcety/ witli all iis adjunc^^^ e^bracm^^ as 

^$gpamkm9^i(mJof life }i9^9b^re bi^s ii^'.i}^ Hp3>^)oi^/5pni|§o^,},Jjftj[ijf- 
bably mattered lb himself — 



Cc^Qimicnonei^ uppoiJ^t^ ^ acquire i^1Q tlie Taw pf Real Jfr9j>er;^;y^^ 
Broflgta;m.ieiwftirt^e4 that ,"he ahpuld b0. ^bli^Hl^ ^eatpw^^ 
l^ejndefaftgaUe aa^idiiJ^^^^ the . sound 'Je,8iwpg ^\p^' ^^^'!Wfff!^ 
. wo^e«l^id,dispia^i^d1(p tte pOTO^maJiceiof tjju^ir quly^lif Je ^jcl^Vjfll 



.thft unimimopa-o^imon of thp miembw pj^Hte j«gaV'pp^«9SiOJ^^^^ 



trinchesji v^ith . respept ^ 4°! t^^^ .whiph P^in Jpn was, t|i»^ftft £nijgir ^g^ff 
,de8frTOd bewf of thf pfihltc jE^n Ifiese^jcomiwjssioherW** „ . it: * 
'.^^'^ff^^ ®^*^^Cfei_^i^:§P?^^^,91^. th^. A'^rmnlstDatijol4 ^ 




Loir4^ 
^catim of 



jfi*oin iord Sldoi 
vii^d Igr a, 

Lords," 22nd Febpiary, l^^L tondT tiBS. TEv 



5ro5^m^8 proB9^^Jpj^ e^HBt;^' 






hU 



J^O'iMi^K•^MC'V 



Career. 



<n' 



it does, deliberations and decisions , on every, point connected 
wnn tncv law of real prppertyjr the tneorehqu^^^ana practical 




imfirrq to X'-i t >'U bir.-l '.)fn Jonitlj 

ontempoYftnequsIy^witn tne arrangettiJBift and development 




'tS»td!iil(^^^i'<tle^'@¥eiM 9^\ ^^d t«eb6nibiiffl3r/t heoigsiq^fi^Ms 
1830, he h^(&atoad«dai7iliv^,^tU9q£(»^jtim Court of 










jJHHa'ftB^liasters 
and' ^o*^^ Wthe*4Wd 
the'.JuBMrf fid 



of , Commons. pu his Ch^cery Baaii^iA&t^^fi^m^/Pfi^^^ in 



VOL. Lilt. NO. CVII. 



2u 



M 



u^*i 



ij in _ 
rd 



closing thbse Dv^wnicn it was aivertea jrom its Bpugnt 



course to oe for even lost in: barren san( 
Its. effii^o^ from the fqii] 



-^xjj; 



onwarc ,- -^- 

mg^^new^puptete toir 

tne le'ngtt and breadtn of tne liand 



^I'fe 




and in open- 
^ xioij£iau9£g^ 
[iintain-neaa ore. 



a^^^-*iO^- 



>f tiiifb imd OQionef cony 
ome^ was an nnoeruLKing 



oy^er, ,^ 



on 01 puQlu; justice to every home, was j 

rhicn the masculine and^y6t .DenevorenT spim o\ 



sjimi ?xip?4XU to. '>Q.iiiija(¥Tmli 
.oenevoTem; spim oriJOTa 



rfial staff or inteJ 



Brougham^ notwitlistanding a* ^'werfiil'' staff 
eoamutors/ could klbne' sttccessfully. pifeside. ' 



ly. pifesiS 



exertions confined to the devising of schemes and jfte'oEfemg 
of sound counsels: lie per'sohaily latjoiireci, aiia sq lie ii^Dot^ 

once tne architect ana 




irdingiy ne oimi 



^^ 



vast proportions. 

r Lord J^rougham IS no^ari^ee, and accordingly n 

thiip ^^wQg^iier matters of ^tne^ law ;, m trutn* ne oegaii 

iiMtice pqgnt 

^__ __ _„__ __^^^^^,_. ^^^^__.„_ „_ .^^._^erit ortnp 
fii^t Court ^fCr^pcet^^ witli all its' imim embraScmg;/ aa 

fliittrtd r^^tWabinie ef Feferii^teid feb'n<i«fti lrfnoffl&ng^te41jf%JP&e 

bably muttered 16 himself— 
:. ) ^'<'^Fl#(^ve«lnecpik>8dpefao6y Aclki^to ^r ,OCru 

' While moVjiig lir « cojjy pf 't1j« thirda^i foum' JtoepiD^ 
Coromismoue^ uppgi^t^ ^ acquire intq tW law qJ Eeal Jf;:9jefty^ 
...Bropgbaw J:^We4 that **J|i ahpuld t/^^^^jj^'tlje^CT^^ 
, t)he mdefatigafcle ^if^ufljr^n^. we -Wn^ Je.aF3^J%. which' j^^^ 
; woiew^aftaispja^^d' w fte peiformapcejof t}|u^ d,uly>ii5]M'^4iPfl? 
X}» iiiMw^i»jojia-oj>imQn of thp memher3 pi^- the ^egal.^pfoi«^on^^jl'^"^'^^_ 
trinchetj, ^ith.^»pcpt!to! ,tl?«m» ;Whi{chVQpii>W wa%, thai' ao,fmcin{ ever 
.Je^rffld h^J^rof fl&PpWte J|W l^eTp^f ^fee^:;^!;..^^ 
. * mdpi tQi iexs^Tf\TA^, his Speech on ui^. Administration dI,. .jUisiSee 

; (28th.M«^.w32),UKu Sri «rie8.joi;;ivi;..piv.if%r«^,;,Jgf^ 

.fp8«4 U <)onfer upon uie iludge^.a.fiwpetipnflrf p^wjer tp mak^.f 
in thcr >pTactice ot pleading^a a.i?^eesj8ifm whxcf jpiA ^^%ifiIPffft mouux 
jfi*ofii Jjord jfldon ^J^ Lojf4 "^ywra. tlltix^^^Tyj ^Jier&n^ 

^FiaehiB** Sp«eeh pii ^«!<»ii[; . ia Chancerj^ ctJUveS&t m&e^MSft pf 
Lords," 22nd February, 1^1. tondT teS.^vcn 'is eaWw^heyear 




it doeeu delibentipns and dedsions.on every, point connected 



ana practical 
cou 




isrnot. to T)e uireu as lioriit Broughain^was Vi^minded^ 
Eldon. nested m .tM J/ord Chancellor by virfue of his opBce : 
toe commission from the Crown is^ nd doubt^ generally issued 

4xx the Groat ,Seal — not, however, because the Coiirt d{ .Chanpery 
nas necessari^^ la w very tiature the mauas'eruent of such 

.melancnoly -ca/ses^ but simpljr m consequence 61 the 8aci|ities 
^ii^ uiat 'Court possesses, for a^aliug With tlie property of 

lunatics, r Lord^ Fr(mfftiam.j.wM of^ opinioi^ that m^tep ,pt 
lunacy 'might be, witn advantage^ brought stiu more indfme- 

edwt^JIisJftt^itarofti^fflWnWblihey^o^r?^, RiffiWft- 

-t^ifkn!m^^''^&(^fGM 9^2k\ -akd atoktbiigljr. heolgsioBJ^^Us 

1890, he hUd^r&otaradwdoATihv^ ,biU«[£(it jkhe ifg«b^bil»»r4f'^he Court of 




UU,^ Vliecked;!)V the ^Mmml dTTP^iiki^. ?• 
5lft«i{Wtfi1^Re^'0rtiC^ " 



pi kg 'to' tflp 



-'- his Speech off ^C*^<f^^Pi^<ft^ V^^^ 





. Hoase, 

VOL. Lilt. NO. CVII. 






of X;omj^8 on his Chggcery I^g^td6<i^*'^i^.'^e^ in 



'^^l^^^g 



s^ipn to,ft bill, by whicl^ t^^^t de^VJft,ii^J^T^ei?J^iip)^|; 
be/^ffeijted,^ ,He was,fti«iou9i to.dfav.clos^i? iUe ^^^jflpjbi^ 
fjil)3ist.ed. betwew tbe.I^rcJXKanjjdlw.fl^ tt^^^Cc^^fFpii^^^fiW 
^f L^^acy, ConridfiriAg, likewise^ tb/? f ^?«iejty. .wit^ , wjipif^nff 
family veiy naturally conceit the raiafprtiw^ojEjfi luj^^^J^ij^lpg 
QAe of its.members, aud reqollaistin^ bw ip(ijpQ^^^pii i%^9 ^ 
Watic himgelf, iu thp jcye^t. p;f ^cpxeTy^.ti3jt,;Pft.ff^i^j^ 
p^licaty. shall hay^.been givei^ ta.hi^jcase^^'JiQ^d i^J'f^fll 
^Ijought that the a)w^m,itt^ep 3hpjihi.jbe,qomp9s^d|9f pp^s§j^^ 

^9bt;^a safely, piaced., . In gj?appJwg ^(rith tbi^j^ie]|ic^P'#rt^ 
|ioijd JRrough^m begaiit» a^ he .usja^ly did jb^gWJ^,by^.^f#9pjt^ 
. fec^^ftfltd thufii laying a f solid foundatipa f/9r^^]^p,j^f^fif^ji^g^ 
:|Wixig jnaved for. a. return, erf tba numbej: ojfj.li^jips,^ t^ 
^iod^, u»der the care^of tljAlaord Cbsu^celtovb^fff^ffS^^ 
t^ House of Jiords a bill, tba otgect. of/whi(^ wasjjtqj^^pfv^ 
^ews &r th?. more effeptoal {nroteciapn.,^ f^ .i^bPrr^^K'f^ 
luuafiijf, bee^ .brought r under .1ihe^yxm^tipn.x>tAlf/^Xjq^^ 
i^^a^cqry^? . Oi^e, objc^cj; , pf the rhiii,i ^^ic4 /^9f3^ i}>fiWlaid»W»* 
t|iprjUble,".<^ ^ House of LojfdSjin.4;be pB§pfdingjJ3a^iQii,t^WH 
tgj^provide: fw the.dufij .carp of : Juftj^ticfi, f«i^^ 
^ j^h^j^ge in. the actipiv of equuirissUwis^frf^^^^ 'bfef ¥^PiB9P^ 
t^t -suchvCommissioi^Sj shquil4:!^ j?ipd ^f^ve iq^p ^ ^r^^g^ 
of Ikp.laud j^n^t^ .Q(^]f^^uffpJ^ 
K«pp^ ryf lihQ Qffefi^ Seal. Jn vsiiprtp, }i^ 
a^f .Ifenevolp^ spirit yeir^,..,p» IhU^^sutflgcf^.goflfBJgl^nft;^^^ 

h^ jipv^entf toy^ds tb^;a|t^p9i^gt 9f[^^ilj?ij>«TtMW^^ 
the.eq;ie;^e-.Qf .prppeedipg* in- ^^nS^^^n^^^^ATifflfirpyeijfift 
iDAphin^ry . bj which coin»uJ8sjons,aar^r(j|ixrfe^ 

individuals who, according to the old phraseology, are desig- 
nated '^the ChtoeellorViaiDti/^';^"^,^^^,;^;.;^^^ , 
fi Xhe law. of ^bankroptcy waft anotbi^ ilopio .wkofihvflrjttstfedibis 

' Vide H. P. t). 3r<l series, vol. vi. pp. 448, 449 (23rd Augu^^J^ftSI*)/ . 
bill:i^llude4to/w^intro4uce4 by Lor4 KfR^yotti, .^ Ur.\ X\ S .H ^V i 

- 20th December, 1830. VideK. P. 0. 3p^.^eri^, yol.jy. PrAftWl-^ qm 
.'.f^^ejibii xpl, V4i. p, 7?i2,.^,§ej?tW>?^'^t48^^^ tii.rO cf^i'l 

v) K^i^: 4 -.?• I>^ 3|:4,flpr?^ y/;>l. ^y^ l?Pr,ft5%.,^. j^A*^h{?i^\W3rri 



his ProfeiiiihLt'iikd'Pitmmkfiia^ Career. ^ 

ilJlttffiito?^'HfW^kB(^ the ddiidittistralioti ot/Hiiii 

SS^r6i^t '6f jfvSikprdSeiice practically rembiildedj, in ofd6r 
iai^'^atfi^^Mc^^ laH^hk h6, ftom driy t6 day, opportunely 
BnMJ^f tti ISear^npon the pwiSsJng ^awts of a great comme^ciaj 
fiiiiiiftTiicity:'^ Hie had, prior to the drssoldtJioil of ParKkmeht; in 
«fe fij^ l84&; Hit!^6ducM a 'bin for thd fest^blishment' of a new 
^^aK*#fiAttfa^cy,-'a:iia^tt fe^catoelawinthe coiirke of*itia 
!iU6 ria iM3& k^^nr =B*^4h'the metoi time strengthened ^i 
teaflK^^^ ^vm^ sttbjedf ^by -plfeseirting VModh pfetitions;^' '{)i 
lWfi6ri^etfe'ifed8d«ed cjditfplttints to 4:6 «i6 Ihjnribnfi Utt&d ttptiH 
l!r«Kh»%fe^ ftA-ce, and d^minds for thti 

aft&fefeflci^bf^te legidA^ promoting tfn1m^r6ydnleiit d^ 
tK* WaiS% S^irtfetnyby lihfe' r^tubv^l' of th6 Mb 6f CoMn^oWeW 
jted^^^MMflyjoi; k^ ttei^' plac^; of ^sncH' conifts as trt)nlfe( 
«*drtfi%''%h84e#^tb'd"^(fe'ofj^ Lord ftrbughaitl shlhitW 
«bfe«Wri^%»P^ai&'.''"Ate^'8%; however/ 'He %as met llj^ 
SftoiJf ^pj^fltiilfi fteni'h%h'legal''atithxirtties; tod the>sfenti'tf 
^ilu^^'^^tih^siFM^iilfbdHtt^ 0^^ fbtind vent in* hl'gh' 

#eafe>"'^A^^ilr<!ifr4«r*i^'irf t^^^rrt iitstance/stoieii upfon TjottT 
I8abrff'^^^BH^^^it^h*»i ttit^^iidbte^lori imagined tliat niAdtiy 
^^tS%«mdf%idM^k^'ttf'iii^''abseiice and complained Mi^ 
ii&^&m iAi' )ikkti^'^kr(^i6'mm (it iH& ^co'nd'i^i^g of "tM 
tmp^^St^ ite Md%i«ndb*'tb-«bttrtict' in its fassaige thfongi^ 
fli^ BAii^^^^^^M^Brodgfi^i' b'n the- dth^ hattd; Vmdicate^^ 
fiH^^S^it^febtiaurtj^afcl^ solfe irish Wai/<hat^th6 

firf4si*44!ibtt!a^Tfetteiidfefed^'As idomplete a* possible in ord^ 
ifi^i'tiKiiii^iikoi^ dtl itst'ptfn^le' might be tom^thin^ mtxre than- k; 
W&«^bPW*ai;' tod lihi^ ^hd wai^ wflHiig to postpone anjf ai^tfij 
A!iit^6tfHiiti^mcfai(trfe titta time us aU^hatook an intereSd^ 

ik^e^i'cliiat ^hri^ht ^ present: ^^ But tKe 'C6urt= «f Review im^ 
rMSSiirfci/ pttblife fivbur:^ after a languid existence it Was abo^^ 

^ 16th February, 1831 ; H* P. D.Sid 8^eB,v^,i». P».^/W* > , h - ., ^n* 

» Fttfo ibid. p. 728 ; 2l8t February, I&Jil. ' , . * 

^.ftiBLvl^csiXiard^elxidd, tol^ i9i. ppj ^.«^< (22|i(l<)flM^h^>18dl)>ofi 'which 

occasion some smart sparring took place between l40i:d Brougham ^nd 

^ Wi^r»;-^'--A .^. '.? ':•._ v • - • ^■■■'■^ '--r - ^ ; ••■ ^ 

* FikfoH.P. D/3rd strife, Vt)Kv/ pp.. SlftOSp'i/ftth August, IJWl. 
Comp. ibld:W.iii.pp. 89<5.1597j, " ' ^ 

f That Court lyas so tiMerVroilceid^' infl ihe-jadges-hiad^o much leisure 
at t1^^ toTiimai^, ^kt' Lord Bronghaih would have cloaked an error 



jtid^ irei^ tftidldttricen (Mid bcwiie <^i0afliik^ aOii^bjnifaoBe&in 
i^(i&: tWiOs^i ^^Ht'^BiM'):i^i6easdooin9iMm3%a^ 
^aW'tift'gfct/^kif^ -^tfsa^ ^^tt8i|ni^i%ai JaKDcibedi taijttitiifBfaMcai&ofi 
IR^eWJ^ llhe^lSi^olHage ,(allwfK^--Mn Jburfi(fei(EMfiiitj^ 
^mul' ^i^tlP'ifD^^ti^'xl^iKBdl^ifir flo£kQtMiilodiiUda^gAif|tt 

yda^;'' S^^Str^^o^ftottci, «if tiiebtiiBi)^e«<i&l^oi|««rA* 

^ pft^^^d{^^>d<^dl^i9ie^l^ ollienaamefimiitl^fl^diJilmi^^ 

^^''j^6^kMbiJBI'Mt^i)irtl|<b appxHadEedstteiiiq^ 

-^km^Sia i^ ^ad;%1^^4(^gqmiii^9J0MldteitD ^imAeQiBiaiee^ 

V^l. liiic) j^Qli^i t^k Ji%sjil8«ftq to Y^'^ifcv ill, ^ mu-il ylfii-jif odJa*-n 
'^'t WW^ni£y^^^itwi^iibAti)lM)^ f)V8»dASaifP9ft«^ak)iit 

i«MH^ -^edi' t6fi»MitiBdl b|^t ^of^catidiUii iF^&^.<ill^m^4^^bmMmoS9T^ 

^'4^d^ t>o' •jKWfi&rto.ifladraflitetq «iily)'To4he»dptiti0llPTjl4«?';.JbPillJV^ WT© 

^'VoJi-liv8;^t);70fV^3h4^Abffly;l|8»t;t '.o vs - ^-^ erii oi 8fi saw .wsiv er'xt 

, ibid. Yol^'il. ^ .m5jo(ltht Apiii^.a982'i ^^l^iMi^jt^v ladd^mdihiftiimf^s 

Commissionen. .oC ,q .hirfi .oefs ^-^Vvvj 



his Prof€9tiaMilMkl.JRaffUm0Mht^ Career. 9^l\ 

teeiD4Bii«eiteim thftf p(0ietMbiHl^^€(£r«M[i9 ,#Wht#.^iWcl«,;f^ 
%h^xvUiiBiflrl8«?caabiMgldqbnt« iisUmbltell^asb.^^^ 
j^tofiMinabduid aM-pinfeMMtol, -^iMoH^^^Ageo)^ tli^<,^]iy 
MMcKctioajr Mnimiiddr ^£«UJe»|«0l» t6jfih9nf ll^/e%l4|^ 
«^ai«B#liiiii;iiololtpMxfioa M tteifflifitnm^, ^^nmA^ itiOqid^i 
aftei^aAiiiiktioii^a)e wltttieq^ iBt^er^:yibilfc^eo)|i9t^ tfe^ri^ 
f!dbge;4i|aH)BBngamoft:3lfiithe bton^ cjf ifte.teift $bQ<^;Abn<h 

ptbstB iwiiBdctad/iwithB t^ffldc(£ittilMi>i|> 0f 'jbMY^^4)MF 

•tteffighepTteaobio&Bditiiaat^i^ ;trJ\yi|krjn>^tiWltolini*ia*^&!ftp 
severity QSoAm9iAamfxkAmm{i» ,fimfl»9^iv;J^if#ffi^j/^ gmf^ 
a9ii«|Mnatid^iten|i|B 8toiibiU8/iMg@BeMdtc}>rtl»fi(9i«l^ i?^^i^i|al8, 

aiiting t]ke,aiiii:^o£.iJMinit«Blialiyw'i;^ 

K%mdei'W9^m^limSt&i^^^ o&iihatltalindh 

of the criminal law whicb relates to the ofFenoe of theft. That specimen, 
which is comprised within four pages of the printed report, was the 

^^fk^^^eMglbWito^aiy mind .^iffaicili haa..]beea.eoaw^^iiy'9W^!9)i^ 
methodically from a vast yariety of patttichilaits*.. Fim iUdiip^ 8^ 806^ 

iuoiiiyM^(QjiPitk^Slfd Heite^'VOtbsiif^U'P^ ld02(<I0ihfiALiign»li 2iB^)frwiwi he 

''1ii^otWtlld4ic<)MiMwMiiffiof i4 hUHfia-iepntd th^ liiimMravdingififilushBMBt 

'^iV^ikOi^^ cMses^riforsmr ffridd,>ialkoi.pp,aM6il9^M&^9.:lSmr He 

^'ftH Mt th«<l^|islit«4k-e'»J9bti bct tiei^^ 

t^pffiil9hto%nt^iof ideAih^cbld kmioMdei:^ Ah*tt»4]y;qoefi(lofi,i«rtH49MKPfito 
his view, was as to the efficacy of 8U/flb;^iulisfajll>eM*whi^hqtb9<lAy^ in 

q^emih^^fe^fyiwMjrQii^^i^ HtV^ Bj Si^lX ibid. 

-^i<|i9lt/9{iB.4fil^ iMri4iii^^oib/xsini9. «S2.(18&.auhr^,dadi|^i^ei^ J^rd 

v«dffii##[fflp«^4llke%r8tiMitai0^^ Xh^liBiJl ; 

iTMfe, also, ibid. p. 95, ♦fDnoi-i-'in'^rr . » 



he jbn^olito bOuiA likihbii€f^mtoJpmjM.et^i^ kmi^ooj^^^Bkim? 
ieBBDrdtngl^, jIbb moAeAifaAis^i om(flttii^odi«h jft^ft^tMlmt^ 

IfingdemdiBghtribotlmtciJalJfoiB^ fifft I^Iug^d^R^a^iii^ 

i8.rtiiB:r^aUk dtid»btedGf(iiUi4rh^i0CttMx@i)gii9i|rO^^ 
egflbtniiion 06: lonfadkUoliiiiAidxifliiAiqiiisiQ^^ i^uftd^i^^tai^ 
sfttendediiwitk p2lan|riidkbsi9lridb^aiiiages^iiimw^ ottillr^^llLd^^tMlfi 

tXJI/^pariHMtebtlKb c«ri]Be)iaf|igoodiH)vd€Krl/«ii^^ 

hi)f^«nm/rm8Ti(ifoLUB ibbifcaidei^^eieflk tl2lmaipIiwot#*tl^ |Mi^ 
and ffcsnodBmqprtimb-diiii^^ 
ibnirdnnliiJKi^iaD^u^tLjpflire pgevtfk Qfcft t itor f itef f iutfkaBfc^ 

been of opinion^ that counsel ' should be allowed to practiiellftjInfltPdiftEtl 
of Common Pleas, as welfcx*wfc^{43w95l $lii^^jBmiifi;f^Mi^iiid^mfi.- 

brJUts alj^p, ^^ 4Jpr'f]P9a;>^cxl«^ ; T kiH. i<«9d £hrf«j$hAl]Qb£j«Ml/lhfi£&ni ittl 
nAv A^s9^,u«4ej 4^t^ ^olMoi ABi4lj9m«iiJMaja6Ved-«lbl«itei^ 

(29th-AlN3}, IQ&d^' -'* ,rr. . .V. rj-ry rf-'n^-rr, , f Jli^IOfn f, OOHO [.l^ii ;-; ^'lUO') A 

* .&^h&i lifejBa^W> at,4fcaf»w:lH^r^»W94? (29tlir; J»iw^ jaSBj^jit^teilMalfcl 
co&sidi»ratioQ the wVwl off 9i'gfimm w^tmtMipQWt^q Hejf<ih»drAo««q 
eveiy l^at a^y Acva^eiai^tvoSil)^ .liaj^l^ r^waSf l4tt^M;'l«l^iQiicli(ill£«ri 
iieulty ; objections ^a l^e*]^ 4^j^ri;g|j^n, ii\5em<]C9»ti»ii«lljr<]8^^ 
• *-^th, Aprils 1830. -.1 ,- . • ■ . .,: , >» '.:■,>{., ■/ o^ dju-^vx.Juie 'fjii<')icir3im!noo 
« H. P. D.3rdi»jgfi69, vo}l,e!cvw. pR.Ha8^13^7it2^]BbJ¥HI#sf 1888^4 ^VWipo*) 
ibid. vol. xvi. pjp. 1190, sqq,^ and vol. xix, p. 307. ' .TioiidiG 



his Prof^mmhma^fiat^MAnfm^ Career. 

^mmjii mmfi hiitl^ liCard jtowgjriflnic i^li *k& being njeetad^ 

q£{|hQ(fnqf|Mfe»JWd h«k>bticm%i^ddd<1itt»fb€MBauiti8fi0d in&' 
i^/lf9&fl|ttoi9b»t]|i; thfii fiinbri«btance>i toiooirtaiai.ceNuitifla and: 
4M4^<^^ril9')^i«jr of Oxtkorunehty witiii a view to au ultiniAte 
^A^QQIIj'^ thQr|)ciiunple. thitni^^ kingdom. Efoy 

gfKfin^it)i^'ibiI}i.%M^']Wiia<iiii:ila:/a«^ «Iear ani 

8|(fl(^l iMtkhli^. i|m^.ilaftij^oiinagu6MtQs^^ 
IS^|#(MVM^^ A^ toodlin^^ aajvellfiBill^e Idtidiofiactito* 
^^ij^the7'^a9gbk)^toit»m;iaodi^^^ ware^ali 

im^sdi«C9H»iMA«i ittd ^t^^ iiIis}Bafeb deawh ]iUiJ»ltDa1iiaiiir«C 
Ij^fl^^^ifiidQF.frQBfituilie lonbtioAl^lMiifiliiiwliithihidiBeli coni^ 
flW»dgi|»aoftd8faiJrt.t^^ pBTtidnltfiiyi^ Denmark 

i^Dfoi'^«Mli^/;11^i^ esteliliakpHsiit of Modq^dnuitihitiitetioiii^ 

iM]^i^<i tdonlit^ i«neoQed (iiL btatoq whew wilk dM/otliypaBHtcvdj xmi;. 
a.itei|^)4n^d<ttke. jooatuiersi^^^ dU/avq 8iiB^ld;ri im|r it does ilot 
f«!toif'A»tfj9ba&btf jndilcatamrcfiQ; be beaefidaiiy ip^fiedto tkd 
fl9Api|^|ad^lt9^riiod:'a)idpHai/bed>M iacb^an'tin^ir^ 

c»«f^«iy«tt^ll»'«ilM'T^iftg<<Jdi'JW3^;i^ iJ)^"by a majority df' 
«^^ I%4§^9/a^^H^|orts;^lX9W(]M^^ jtww4ctifl»lof>thrjM)P«wl' 
courts embrace the recoyery of legacies of a limited amount. This pro- 
Yiaion was, however, subsequently omitted. The bill, as Jjord Wynford 
rannted^ My(M'ii^<)ileiti»zt't»&t4tWly''li^g;iJ^Mi^ 

>i'5*iH/P4.IXi8M#eHe^i^ijri«.pp.871,'*72'. " ^ • ' 
L4uWeJnMnr'Toftirth8'reiaid6r''forV^«)einr exposiiibttof tho nMmni^ ii| wfiieh'. 
IflPri^ lr«il]n&iiteredji» l«d»Way>lo * JWrnal of a»»e8iflen«e hi N©rwjiy,*''b3r 
Samuel Laing, £so[., pp. H^ »^. The tourt'of ^fimt InfiKttiH^e Is the Pd!ri«^ 
Court of MulAal A^eem^nt. In eterypaiiish the lesidenthouse^oMers 
eletik&iiei^'tktee y^rsj'i^in' ttm^g IheniselyeB air hidiTMual *<^h^iB to 
a^iMflOonMriSfliotier &t Mutval • J^gy^mi^nt'i '^^ oito #hb ^ra<^se«r 1^^ $n 
ax^^ ^pteit5'iii«li|$U»14 |^attdi<ftiepei««to who is= chaste mubt'be BppiOY^d of 
bf^fl&iD^aiils^Chiit 48^-% iKhe higSiest ex«eii^V« Ofii<!^ of the didf^ct 
A court is held once a month, in every parish ; and the jodge reteelves a 
fe^oifrwwffttiiffinir a«r«unt; im dcbCftuM of daeh eas?. Rv^y lawsuit must 
pasKihc^h, this pr«litt^atfy ec^utfi, ^itti whkh no lawycfr Of permitted to 
nMi»ih»iiipp^htsttmi '^h« pailAei ttre elthcfr pey^ott^typfestot; or «trie ' 
iepv«KO^'tiy'p<^kMM't>«<l pi^ftlHsi^tiBll' Each «toie#liSs own ieate, and'the ' 
commissioner endeavours to reconcile the disputants by^Ug^estiil^a p)i<kile 
coqfM^o ti^ttcfi' Wk ^may - agree • ii^ tafe^i \ He '^s; Hidesd,* as k |>rfvate 
arbiter. "^'^ •'! - '^ ''^^ '^'-' ->■•' -'"''^ ' •*!'' '^^ " •^-■■•' - " 



834 Lord Brougham and Vaux : 

as England. Indeed^ Lord Brougham admitted that such courts 
had in France proved a failure;^ and it is undeniable that 
institutions so primitive in their structure and operation^ though 
adapted to the spirit and the wants of a simple state of society^ 
may be utterly inapplicable to more refined and artificial com- 
munities. Difficulties beset the path of Lord Brougham^ 
although he actually^ in the opinion of not a few^ demonstrated 
the practicability of his plan * by evidence Ibawn from past 
experience and existing institutions. The measure^ however^ 
could make no satisfactory progress against the hostility of Lord 
Eldon^ Lord Lyndhurst^ and Lord Wynford. Heats^ of course^ 
arose; and Lord Brougham having hinted that Lord Lyndhurst 
was the political opponent of Law Reform^ the latter calmly 
replied that his learned friend^ in making such a charge^ was 
guilty at once of injustice and ingratitude.' The spirit of im- 
provement which had touched and revived the Superior Courts 
of Law in Westminster and the City of London reached almost 
simultaneously other departments^ and other quarters of the 

^ 2iid December, 1830. 

« Vide The Times for 3rd December, 1830. 

' 24th June, 1833 ; vide H. P. D. 3rd series, toL xviii. pp. 1105, sqq. : 
comp. ibid. (20th June, 1833), where the same keen spirit is manifested. 
Lora Lyndhurst taunts Lord Brougham, by remarking that, if the bill 
had been regarded as b, party measure, the result woiud not have been 
such as to satisfy the Ihlinistry ; and Lord Brougham, happening to be 
in a grave humour, puffs the sneer aside, by moralizing on the mipru- 
dence of lowering Uie dignity of the House of Lords ! This irregxilar 
conversation, if not unseemly recrimination, called for the interference of 
Lord Holland. 

^ The recommendation of the commissioners had been adopted by him 
in one most essential point, viz., in abolishing a number of minor £ccle- 
siastical Courts which were swarming over England. Not fewer than 
340 of these Courts were scattered over the country, some of them having 
jurisdiction over a large, and others over a small district. Lord Brougham 
proposed to transfer the jurisdiction of the Bishops* Peculiar Courts to 
the Diocesan Courts. (Vide H. P. D. 3rd series, vol. xix. pp. 610, 611.) 
As to the Ecclesiastical Courts Bill, and the exemption enjoyed by members 
of Parliament from process of these Courts, mde ibid. vol. vi. p. 1017 
(2nd September, 1831) ; as to the appellate jurisdiction of the Ecclesiastical 
Courts, wde ibid. vol. xiv. pp. 78-82 (5th July, 1832). On the following 
day, he moved the second reading of the Contempts in Ecclesiastical Courts 
Bill. The debate was only remarkable for some sharp fencing between 
, Lord Brougham and the Marquis of Westmeath. (Videi\M* pp. 207, sqq, 
and p. 2590 ^® ^^^y l^^re remark, in connection with Lord Brougham s 
mesjBures affecting ecclesiastical law, that he, upon Lord Eldon moving 
"Moffat's Divorce Bill,*' opposed the motion. **At present,** said he, 



hii Profe8$kf9Al^md^VMimnSkktfy''Career. 

B U i¥> wav. eo long" as the wife behaves well, by which a profligate 



'^^m^^xM^w^'^^^^^'''^''^''^'^ 




Th«1^0WHr 



wdniaii."'' 



p[<idi^tDtheftmtieoti»> < 

f6t grainteirto'l 

k» U^ mil of J[an^ ,1§2^ the x^lative position ^f Pro*. 

lies in Ireland, so far as the administration of jilsticd 

I been gMphiealhr n^ ifoivih bjr hki'iR a rmy tAgatori^ 

j,.^i:|t ^ r. Tjbfl lilfa of WUUaii* WUJberfwr^^,"^ e« (jf^-jv^J, 7. p,.Jp^„ 

wJij^e nis declamation is denoujiceiT a^ leaving been unjust. 

{^tffirif^tWce^^]0 vfe>wa<af <$«t>taiilbraittdMa<af th^-lAWV andih^l^^ 

cembar. ^830), whan he introauced a bill for the regulation of what is 
affl<^tb«'liaildMd's Riglit (^ Hyt»6tha«', thbt 'fo, Che £tidl(^^ #%ht ovei^ 
^M0lliwifi|<{Uuataa4ii^a to^« afNr K JiaaJ«f&lly a^^ tfif,pai^«eaijai^ 
^ tha tenaiit. The hill had been rendered .necessary by a Judgement of the 
(SSM^Sf^mSi&i iii'Sibtlfeid, which, at the stfggestion! of* Lbrd Brotighamy 
baft bten^sSmiad) itt)<i|e>^lnMe oll^fAmi'Viie^ ^lM)^th#.biU,i4^ail«^4^ 
by him for the Aoolition of the Court of Exchequer in Scotland, H. P. D. 
3rd series, yoL y. pp. 4-6 (10th July, 1881) : comp. his remarks (17th Oc- 
tober, 1831) ; ibid, yoI. xiii. p.^ 4Q4 (5t)i Jun^ 185^),'aiia 8th Jtin^, 1832. 
The obifKjl of the bill was, to'ttansf^ t^e Ijusitiedd 'of thi Court of Es- 
cli80ff%^oife'of <he jtHtses of Ihb CohH V)f' Session. ' The^tneastirA vras, 
^ofl^^'flP doubt, eiggedieht i it was' iil^pjy |he tfbdjitton ^pf riipeptirt 
' " ' i^ll who may fia-Ve happened, ^hlh passhig throtigh t;he Parliament 
i'fp' di-ojpjnto th6' E^<&e^u^ Dbn^'bf ^^^fo^ lenotr thbt % Wri^W 




3, Earl .of Boseberry in amending the Law of ;Entaif as a^pIicabW 



ibpe&p from tfie Cou^ of Sessiott in'Sgotlandj! Lot'd BfiliijAam had; 
fe^tfof^ of Lbrds,; been', always' pattlcii^w}y;atte^^^ 



(j<»i^nl'tij;on6uhided a -d^cr^e whibIB 



tf iti hiajtidgifhents Wth^ 
^ WtiLord' Wyxkfprd haviij 
tittArty',!ic6n'Bl^iit Mdth 




ieda-d^cn 

mixd crom OctO-» 




fibii' of liHalby Jury into the East^' 
J^feAiehts Mli^ Apfil. !rafe V to render ih^boon fdl)^ eff&tqai,; 
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Wkile eujoisiiig^ to9|. upon aU tbe.expadieodcy of introdueing 
despatch intotbe.ftdmiiuatsative system .of. public jwtiq^. Lord 
Brougham thnew nob off his own eiboidder« a burden .which. he 
would haFia imposed lApou oth^p^f^.. Soofi after hia appoiuiiuent 
to the Great. Seal he intimated his intontiioa of pyertaking, 
without dolay^ the arrears o( business whi/c;h had been hwig ac- 
cumulating' IB the Court of ChasiQeiy i and that object .had be^n, 
in a great degtfee^ aecompUshed towards the. close of the. sittiogp 
in 1881. Aa a &w causes, however, still remained' unheard, 
and as in cenaequenee .of the last seal after Term having passed^ 
subsequently to. whioh, .acoordsng to the prtuctioe .qf .his prede- 
cesaora, affidavits eould not be read, and appQ9.1pk thforefore could 
not be beiflrd^ he.waa unable to di^pose/oC tha Cf^es which awaited 
hia decision, he prepared a special bill/ the object; of which was 
to invent hinu with the power whidi he nequir^d for. protecting 
the interests of the auitors in his Court. The bill, h€iwever> was 
opposed bj the Esrl of Bldon upon the gjiound that it. was 
t€d»Uj unnecessary, inasmuch as the Lord Chancellor might, of 
his own authority, have affidavits read either before or after the 
seals, or indeed at any time he chose, from the first day of 
January to the last day of December-^a proposition whiph Lord 
Brougham welcomed as having been so opportunely laid down 
by '' the highest living authority.'*^ 

In the course of these law reforms, however, the progress of 
Lord Brougham was frequently nothing less than a struggle;^ 
at every step the words, ^^Let not him that girdeth on his 
harness boast himself as he that putteth it off,^^ must have been 
tingling in his ears 5 the floor of the House of Lords was a 

by the bSlI pafi»ed in the year 1826, and to aiithorhfhig; the appointment by 
the local governments of the ^^recA^ndeB of persons, not being Britieli-boru 
subjects, to be justices of the peace under such reflations to existed by 
law. By the bill of 1826, all pem>ns, except Christians, had* been pro- 
hibited from sitting in petty juries, Upon tlie trial of ChristianB,* and all 
natives whatever from sitting in grand juries. Ldrd Brongham remarked, 
that no sooner had the exception been introduced than it wad r^etted. 
The object of Lord Brougham's bill "Was merelv to pre to the local ivowers 
the right of appointing whomsoever they should think fit to be justioes of 
the peace, and to act as jnrors, under such regulations as the Court might 
choose to sanction and prescribe. 

' H. P. D. 3rd series, vol. v. pp. 645-647 (3rd August, 1831). 

« Ibid. p. 724. 

» Vide H.P.D. 3rd series, vol. xvi. pp. 1065, 1066 (26th March, 1832). 
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battle 'fldd^ md the arrows tf grave rebuke, eqvavoeal bmler, or 
pungent rejiarte^; flying 'from and tot7»d» the Wookack, tiuek* 
ened ground, and day bjr day -darkened ibe scene* \Not only 
was the efficiency of his' measureii' impaired-^tbe' pnritjr of his 
motrred was ungenerously impugned.*- Ai!l ^hits iil^etetate hos^ 
tHity he had long foreseen.^ T6 iEu:;e6mntifoEr' the enmify dis- 
played towards LatA Brougfaam^ while fighting In the cause of 
Law Beform^ no^other consideration lis neeescrarythaxithe sintple 
fact that by Mb measures many sbiecmre offlo^s wei!fe abdlisbed '/ 
and whM reminded xjr rat^her admonitihed;^ <ii«t wiser jadges 
than heoould pretend to be had^ in 1^e> maturity of their e!s«> 
perience kbd down ' to the dose xrf < H^heir eander, never' dreamed 
<tf MtetaotpfAikg sueh lefoitas as he, at the very eommeHcement of 
his offi^ lifd bad imagined he might »ohieve^ Us ddence was 
in <ittbfitiaLce bother more tor less tiian ihis> t-^That the erik 
werein "their inLtntef so 'fatal, 'their tendem^ to strike deeply 
thdr'Toots and 'tiisow'out widdy iheir ramificatiotts, until aU 
pers6ns'¥knd'thhig^ iil'thebr'n^tghbottrhood were caught ifn the 
entan^emfent, "Vas so strong, -that warned by the example- of 
others, he resdlved' to begin operations^ forthwith; because he 
felt 'that by pfocraiititiation' he should, like his predecessors, 

^ Vide his vindication of himself (14th Octoi>ef, ISdl), with teffufmit^U 
the patronage created by the Bankruptcy Bill. H. P. D. 3rd series, 
vol. vfii. pp. 760, sqq, ; and ibid. pp. 810-812 (16th October, 1831) j mde, 
also^ilnd. -(leth OoliobeiV' ia01)» where he ' once more opened the i&eheafc 
vein of his natnre — that of blistering sarcasm -as to the salary of the Lortl 
tJnancellor, vide ibid. vol. x. pp. 99, 100 (9th February, 1832) ; and comp. 
^aO'Jnly, 18d2)'ibid. tol. xiv. pp. 738, 1016y li??, mi whero» while com- 
menting, on the fact of the Lord Chancellor beii^ p^d in the worst possible 
way, viz., partly by salary, partly by fees, and partly by patronage, he 
agmn entwed into pmtmal explanations* Vide^ also, lus observations 
relating to his nomination of Itlasters in C}iancery (27th September, 1831). 
" With another Master in C3iancery," said Lord Brougham, " t|ie first 
whom I appointed^ I had never been in the same room with hiin^ until I 
had appointed him ; and a gentleman more adverse to my political views, 
both as to churoh «ild state, I could not have appointed. Tnat gentleman 
is a friend of Lord £ldon> and J thought that Lord. Eldon ought to have 
appointed him to be a JM^aettei* in Chancery ;. and Lord Kldon not having 
done so, I determined to do it." 

2 Vide Lord Brougham's "Speeches," &c. vol. ii, p, 518, at the close of 
his speech on Local Courts in the year 1830. 

3 Vide H. P. D. 3rd series, vol xix. pp. 610 ( J9th July, 1833). 

'* Vide a statement in his speech on Reform in Chancery, which was 
delivered on the 22nd February, 1831. 
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become a fixture rooted in the soil^ and that if he flourished at 
all it could only be^ like the laurel of ancient mythology, as a 
monument of his escape from the embraces of the god of Light. 
While thus introducing the people to the enjoyment of a 
wider and more public sphere of action by leading them to 
take an interest in the political and juridical institutions of the 
country, all of which had been originally established with a view 
to the benefit of the whole community, and by convincing them 
that thoughtful, patriotic men were determined to sweep away 
all corrupt and costly superfluities, he was likewise deeply im- 
pressed with the necessity of simultaneously preparing all 
classes for a just appreciation and prudent exercise of the privi- 
leges which had been conferred upon them, as well as for the 
reception of others which were still in store for them. Men, 
to be truly free, must be intelligent : political enfranchisement 
and facility of litigation are weapons which cannot, without 
peril to all around, be wielded by those who are morally and 
mentally blind : the public mind must be well instructed, that 
the body poHtic may be sound and healthy. Without dreaming 
of an ideal state of optimism, he yet knew that the people of 
England were, in their nature, susceptible of far higher refine- 
ment than they had ever been allowed to attain. He knew, 
besides, if we may use his own language, that '^ui^appily 
science has its limits and they are not hard to reach; but 
iterance is endless, unconfined, inexhaustible, ever new in 
invention, though all its productions are wretched and worth- 
less.^'^ Anxious, therefore, thieit the means of moral and intel- 
lectual culture* should be within the reach of aU, even the 
humblest classes of society. Lord Brougham had by successive 
and well-sustained efforts thrown open the gate which had 

* In the House of Lords, 21st July, 1834. 

' Vide '* Practical Observations upon the Education of the People^" 
20th ed. 1825 ; and, in connection with this subject, wde his speech de- 
livered on occasion of the establishment of the Liverpool Mechanics' Insti- 
tution (20th July, 1835), and printed among his *^ Speeches," &c., vol. iii. 
pp. 571 » 9qq, He considered the notion, that notwithstanding the increase of 
education, there was an increase of crime, to be a gross fallacy. He appealed 
to the state of Russia and of Spain, in neither of which countries educa^on 
could scarcely be said to exist. He found illustrations, too, in the contrast 
presented by the northern and southern provinces of France. 
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hitherto been barred against the masses^ and which had in a 
great measure shut them out firom the field of varied^ nsefiil 
knowledge. The subject of education, indeed, had from an 
early period of his career attracted his attention. Having, in 
the course of the year 1820, firamed certain bills relating to this 
subject, he submitted them to the consideration of the House of 
Commons, but was subsequently induced to abandon the mea« 
sures in consequence of serious objections being urged against 
them by Dissenters of various denominations. Those bills were 
founded on returns which had been made by the parochial 
clei^ throughout England ; the result of such returns being 
that, although by the operation of schools, endowed and unen- 
dowed, very considerable j&dlities were afforded for the education 
of the people, still the agency at work was inadequate to meet the 
. demand. It was admitted that the means of education were then 
grievously deficient ; and Lord Brougham, aware that voluntary 
contributions of private benevolence are of a temporary, fluc- 
tuating, and fleeting nature, leaned to the opinion that a com- 
pulsory rate should be established.^ He was again, in the year 
1826, defeated by the Dissenters ; upon whom, however, it was 
supposed that a new era might possibly have dawned by the re- 
peal of the Test and Corporation Acts, in the year 1828.^ As a 
preliminary step, therefore, to further proceedings, LordBrougham 
(then Mr. Brougham) addressed a circular to about five hundred 
clergymen throughout the kingdom, in order that he might ascer- 
tain how far the voluntary support accorded to schools might be 

» Vide H. P. D..3rd series, vol. xvi. p. 632. 

* While he never withheld from the Established Church the credit due 
to her for her exertions in the cause of education, still, ^ if gratitude," 
said Lord Brougham, *^ were to be measured by priority, the Dissenters, 
having been first in the field, are entitled to the greater share." The 
schools of which Joseph Lancaster was the champion, are now repre- 
sented by the ** British and Foreign Schools :" Dr. Bell created the schools 
now called tiie ^ National Schools." If the reader will glance at Dod- 
well's Greece (vol. ii. p. 97)> he will find that a system much akin to that 
of Bell and LEincaster was in operation in ancient Greece. 

We may also remark that it was not until the reign of Henry IV. 
(ann. 1399-1413) that villeins, farmers, and mechanics were permitted 
by law to send their children to school (7th Hen. IV. cap. 17) ; and long 
alter tha^ date they ventured not to educate their sons for tiie church 
.without having obtained leave from the lord. — Vide Henry's "History of 
England/' book v. ch. iv. sec. 1. 
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regfurded as fleeting and unoertain ; and the result of his inqniries 
was such as to make him a convert to the opinion of those who 
considered it unwise and impolitic to disturb a state of things, 
with reference to voluntary subscriptions, which produced 
admirable and precious results. Swayed accordingly, as Lord 
Brougham has always been, by the dictates of common sense 
and safe policy, he at once, upon weighix^ the fiacts before him, 
abandoned all idea of a compulsory rate for the purposes of 
education ; and, long afterwards, upon moving in the House of 
Lords for certain documents in connection with the improve- 
ment of the moral condition of the people through enlai^ed 
means of education, he admitted ^ that experience had taught 
him that perfect reliance might be placed upon these voluntary 
subscriptions. Legislation, therefore, upon that branch of the 
subject, he considered to be imneoessary. Besides, between the 
years 1818 and 1833, vast improvements had taken place upon 
educational instrumentality in every district of England, 
although defects uiseparable from extremely small parishes and 
large towns were still to be deplored. The parochial plan, 
introduced into Scotland during the reign of Charles I.^ he 
conceived to be altogether inapplicable to the people of England 
at the present day ; the relative position of the two countries, at 
these periods respectively^ being totally dissimilar. During the 
former epoch schools could not be said to exist in Scotland : 
accordingly, the best scheme that could be adopted under the 
circumstances, was that which might be most speedily applied 
to the urgent necessity of the case. Each school, therefore^ 
was supported by particular funds. But by the imposition of a 
rate, at the present day, over England, the educational resources 
acquired from voluntary contributions might be materially im- 
paired. In short, the mind of Lord Brougham, vigorous and 
perspicacious though it be, was obviously perplexed by the diffi- 
culties attending the settlement of this great national question ;^ 
but his interest in it never flagged. Knowledge he revered as 

» 14th March, 183a 

3 Vide H. P. D. 3rd series, vol. xxu. pp. 843> sqo. (16th April, 1633). He 
animadverted in strong terms on the ^' nuisances^' called ^* charities.*' Ibid, 
pp. 850-862. 
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a pure divinity^ and the sacred flame which bnmed within him^ 
like that which was fed of old in the temple of Vesta, was not 
for a moment pennitted to flicker or expire. 

{Tol^e cdncluded in our next,) 



Art. IX.— the LAW OF BLOCKADE.* 



The Law of Blockade, as contained in the Report of eight cases argued 
and determined in the High Court of Admiralty on the Blookade'of 
the Coa^ of Courland, 1854. By James Parker Beane, D.C.L., Advo- 
cate in Doctors' Commons, &c. Butterworths, 1865. 

THIS volume contains a full report of the judgments of 
Dr. Lushington upon the leading cases of the blockade 
in the Baltic. 

The points of international law which are expressly deter- 
mined^ or are recognised and confirmed in these recent judg- 
ments^ are so vital and numerous^ that without any undue 
stretch of language^ it may be said that the subject of blockade 
has been completely exhausted in them. 

Such being the case, and the expositor of the law being 
no closeted theorist, but one of the most distinguished judges 
of the age, we might feel ourselves justified without further 
observation in recommending this work to Her Majesty's 
Government for the use of her cruisers, as a practical manual 
of the highest order, which they may consult with implicit 
confidence, and follow with perfect security. 

But the subject of our international relations with our 
neutral allies at this great epoch, is so deeply interesting to 
all classes, and the manner, in which the learned judge has 
handled it, is so ccnnplete, so discriminating, and so profound, 
that we should be committing an injustice to our readers if 

> It may be well to observe that there has been no appeal from any of 
Dr. Lushington's judgments in Prize, except in the case of the Ostsee; the 
appeal in that case turned only on a question of cost and damages, not of 
international law (2 Spinks, 188). 
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we were to dismiss the present publication with only its well 
merited meed of praise^ and without a more spedal reference 
to its important contents. But it is not our intention to do so. 

The plan of the report is well conceived. 

In the first place^ the arguments of the counsels are usefully 
reproduced,, and will doubtless '' do over again/' so long as the 
war shall last. 

Next we have the masterly comprehensive judgment which 
Dr. Lushington delivered upon the general principles applicable 
to all the cases; and finally, we have his special and particular 
judgments upon them. 

They are preceded by a learned and critical introduction of 
the editor, and are followed by the various documents referred 
to in the judgments. 

Mo^t persons know that it is one of the rights of a belligerent 
to prevent neutral traders from carrying on their commerce 
with the other belligerent, under any circumstances, in any 
manner, and to any extent which may be detrimental to the 
former, by affording aid directly or indirectly to his enemies ; 
and should the neutrals infringe this principle, the protection of 
neutrality disappears, and they are liable to be treated as 
enemies, so far as regards the confiscation of their ships and 
cargoes. The vindication of this right of belligerents is com- 
mitted to their cruisers, over whose acts the Court of Prize 
exercises a strict surveillance. The necessity for a correct 
understanding of the law of nations upon this intricate and 
difficult subject is obvious, both to the cruisers and to their 
government, upon whom the real onus falls in all cases of 
injustice and misapprehension of powers on the part of the 
former. 

All the various rules which the modern law of nations has 
established, are laid down by Dr. Lushington in his general 
judgment, in which the reader will find an explanation of the 
nature and efficiency of a blockade, its notification by the belli- 
gerent to neutrals, the authority of a commander-in-chief to 
impose one de facto, its maintenance, its validity under special 
circumstances, the effect upon it of the egress and ingress of 
neutrals, whether with or without permission, the evidence of 
its notoriety, the obligations and duties of neutrals under it, &c. 
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All these points and many mcnre are treated fttUj in this great 
Indgment, and it is needless to nrge npon the reader thdr 
grave importance. 

But in these cases a new and startling question was raised 
in the Prise Ootnt fi»r the first time^ on behalf of the Danish 
and Swedish traders, who put forward a daim for especial 
immunity beyond all other neutrals, founded upon certain 
treaties of a yenerable antiquity, whose contents were never 
whisp^ed during the late war. 

By the 16th article of the Danish treaty with the British 
Government in 1670, it is contracted "that it shall be lawful 
for either of the confederates and their subjects or people to 
larade with the enemies of the other, and to carry to them, or 
furnish them with any merchandises (prohibited only what 
they call contraband excepted) without any impediment, unless 
in p<»rt8 and places besi^ed by the other; which, nevertheless, 
if th^ shall so do, it shaJl be free for them either to sdl their 
goods to the besiegers, or betake themsdves to any other port 
or place not besieged.'^ 

By the 11th article of the Swedish Treaty with this Govern- 
ment, in 1661, it is contracted, "that it shall be lawful for 
dther of the confederates and his people 'or subjects to trade 
with the enemies of the other, and to carry to them any mer- 
chandise whatsoever, excepting what is above excepted, without 
any impediment : provided they are not carried to those ports 
or places which are besieged by the other; in which case, they 
shall have free leave either to sell their goods to the besiegers, 
or to repair with them to any port which is not besieged/' 

The first question raised was, whether the treaties were 
revoked as to the particular articles by the Convention of 1801, 
which was made between Great Britain and Russia, and to 
which Denmark and Sweden afterwards became parties; biit 
the Ckmrt came to the conclusion distinctly, that there was no 
revocation. 

This being so. Dr. Lusbington was of course bound to dis- 
cover the true meaning of the articles. 

Aft^ stating the principles which govern the interpretation 
of treaties, he says, — 
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'^ It has been contended that these two treaties must havd 
been intended to confer some peculiar priyil^es on Denmark 
and Sweden^ otherwise^ why should such articles be framed ? 
or^ to express the same idea in other words — ^that in case of war^ 
Denmark and Sweden should^ as neutrals^ have some advan- 
tages over other neutral countries. 

****** 

'^ Without any reference to these particular treaties^ I must 
express my doubt, and serious doubt too, whether the principle 
involved in such a proposition can be maintained; whether it 
was quite consistent with the law of nations to, confer on one 
neutral, rights as to blockade which did not belong to Other 
neutral nations similarly circumstanced. The true principle, I 
apprehend to be this : that the evils arising to neutral nations 
from war, and especially the exercise of the right of blockade, 
are evils which ought to fall on all according to the same rule ; 
that it would be wholly contrieury to law and justice to allow one 
neutral to trade with a blockaded port, and exclude others. So, 
in a less degree, but still equally in principle, it could not be 
consistent with justice to relax the precaution, or diminish the 
safeguards against entering a blockaded port, in favour of one 
or two neutral states to the prejudice of others; because so 
doing would be evidently giving them facilities and inducements 
which others did not possess, and so confer upon them a special 
commercial advantage not warranted by other distinguishing 
circumstances. And, moreover^ that such a measure might 
justly be complained of on another ground ; viz., that all restric- 
tions with regard to blockades are only justifiable to the extent 
that they are necessary to effect their object ; that if a restric- 
tion is not necessary to be imposed on one neutral state, it is 
equally unnecessary to be applied to another. 

^' I will illustrate the foregoing reasoning by reference to the 
subject of contraband. Now we all know that there is contra- 
band by the general law, contraband by special treaty, and 
articles excepted from contraband for special reasons, particu- 
larly as being the growth and produce of a country. Suppose 
France and-Bussia to be at war, and Belgium and Qreat Britain 
to be neutral countries; what would be said of a treaty whereby 
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France agreed to allow the manufacturers of Liege^ being of the 
nature of general contraband^ to go without let or hindrance to 
Russia ? would not Great Britain have a right to ehj, the whole 
law of contraband depends upon the right of self-protection; if 
necessary at all^ it is equally necessary against all ; and you 
have no right to keep the burden upon me and relieve another 
to my disadvantage. For these reasons^ without saying to what 
construction I may be compelled to come, I think strong 
objections in principle lie to the proposition contended for by 
Dr. Twiss; namely, that these articles ought to confer some- 
thing more than can be allowed to other states. 

" To carry this matter a little further : when I am told that, 
by these treaties, extraordinary rights were conferred on Sweden 
and Denniark, I should have Uked to have known what was the 
law governing blockades, such as the present, in those days when 
the treaties were framed; and in what particulars these treaties 
differed from that law. It would, perhaps, not be easy to show 
what the law was." 

Dr. Lushington admits that the Admiralty Orders of 1798i, 
uid Mr. Keane's negotiations about the same period, show that 
in the opinion of the British Government at that time, there 
was some peculiar privilege reserved by these treaties to Sweden 
and Denmark. 

But Dr. Lushington, after a strict examination of the instruc- 
tions, comes to the conclusion that they ore not a construction 
or an interpretation of the treaties, and that Mr. Keane's repre- 
sentation is not an exposition of the articles, but something in 
lieu of them ; in short, that there was no permanent settlement 
come to between the Governments which could control the 
treaties. 

The Court was therefore compelled to put its own interpre- 
tation upon the articles, and to say, '^what the contracting 
parties intended in 1661 aud 1670.'* 

Dr. Lushington states his opinion to be, that " there was no 
general right to go to blockaded ports, and such a stipulation 
would not only have militated directly against the right of 
blockade, but would have been repugnant to the just rights of 
other neutral nations." 
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He then asks^ ^* In what cases wece theae articles to apply? ^' 
and says: '^It is my bdief^ though a belief that I cannot 
act upon, and do not intend to act upon, and this I distinctly 
aver, that there was some particular conunercial intercourse, a 
regard to which dictated these compacts, such as a supply of 
provisions, or some similar commodity, for it is almost an 
absurdity to suppose that these articles appUed to cargoes of 
every description. Observe the alternative : you may take it, 
according to one construction, to a blodcaded port; the squadron 
must buy it, or you must take it to anotiier port. Now, could 
it be supposed that a Danish or Swedish vessel should carry a 
cai^ of silks and satins, or pig-uppp, and say, ^ Buy my cargo, 
or send me to an enemy^s port not bbckaded ?' It must have 
been intended that the commodity offered to the squadron 
should have been a commodity possible to be boi;qght ; there 
can be no other meaoing.to i^t part of the treaty/' 

Pr. Lushington then justly asks, '^ What cause of complaint 
has Denmark or Sweden? I have provided in my caDstructi0n 
9f the treaty far every case that I can imagine for the protec- 
tion of merchant vessels, if their commerce be conducted with 
integrity, and due regard to the rights of the belligerent. H 
there be .any other state of things which could require a similar 
remedy, I would provide for that also; but do not teU me that 
I have given to Denmark and Sweden no'more than other 
nations could justly claim, until you have proved to me what 
the state of the law was prior to 1661. Until you have shown 
me that either this treaty was not dedaratoiy of that law, or if 
it were not, that the Law of'Nations since 1^61 has not grown 
up to the same proportions. Show me> in short, that my con- 
struction is not consistent with justice, or with the fidr import 
of the words of the treaty, and I will abandon it; but if no 
Qomplauxt can fairly be raised^ and no grievance pointed out, I 
wiU. adhere to my own interpretation, and will not adopt that 
wliich the convenience of the moment^ or the mcuria of states- 
men might hi^ve induced them to resort to for the sake of tem- 
porary aoquiescence.'' , 

In concluding the judgment^ Dr. Lushington expresses his 
regret that it may be considered in parts to be diffuse* This 
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r^iet will be eonfiiied to luinaelf, for tlie reader will find in the 
jadgm^it nothing but what he would regret ahoold be ftbetat 
from it j he will find the solidity of learning and sobriety of 
reaaooiiig of the judge, the broad and ^alightened views of the 
atateflmao, and the largu$ Bcrmo and gEaoefol- fiction of the 
aeoompliafaed CHrator. 



A»T. X.— POLICIES OP INSURANCE. 
Dalby v. The India and London Life ABSoranoe Company (24 L. J., C. P. 2). 

EVER smce the eaae of Godaall v. Boldero (9 East, 7%\, 
contracts of life insurance have been treated in West- 
minster Hall as contracts of indemnity, — a eonatnietion by 
which the nature of the contract, and the intention of tiuB 
parties to it, were alike disregarded. A contract of indemwity 
is a contract to make compeoaation for a contingent loss ; con^ 
iaracts of life insunmoe have a different purpose. In their ori» 
ginal shape under Hie charter granted by Queen Anne, in 1706^ 
to ''the AmicaUe Society, for a perpetual aasurance office/' they 
were a mere contrivance fbr aticnmulation : the aaaored paid 
fixed annual sums to the society, who put them to use in tJw 
way of investin^rt; and on the death of tibe aasnied, paid to his 
nominee a variable sum, called a dividend, equivalent to the 
accumulated produce of his annual oontribution (PostletiL Diet, 
of Comm« L, p. 150). In that contract there was no risk at all, 
and nothing even savouring of an indemnity. The period of 
death waa simply that at which an account was taken between 
the society and the assured. Modem insorance offices have 
somewhat altered the terms of this contract, though it renuiina 
substantially the same. They have found it more convenient 
and attractive to make the amount payable on the death of the 
assured, fixed and certain, while -the annual payments or pre- 
miums are varied according to the probability of life in the 
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assuried^ and to the current rate of interest at the time ; and are 
calculated on such a scale as will enable the office to realise the 
sum assured (with a margin of profit}^ while interest is at that 
rate^ during the probable life of the assured. In this contract^ 
there is a risk encountered on both sides, — that is to say^ the 
chance of the life assured exceeding or falling short of the aver- 
age mortality on which the insurers had based their calculation 
of premiums. The sooner the death happens the greater will 
be the advantage to the insured^ and vice versd. But still the 
premiums are substantially an annual saving invested by the 
office for the assured^ and returned to him or his relatives with 
interest. It is only if the life insured should happen to exceed 
the average duration^ that then the premiums for the years in 
excess are lost to the assured. It is scarcely necessary to add^ 
that the event on which the sum assured is to be paid^ is certain 
to happen. Every inddcint of a contract of indemnity is there- 
fore wanting. 

The insurer's liability arises on a certainty^ not on a contin- 
gency; the amount of that liability is fixed^ and represents the 
premiums paidj instead of being measured by the extent of 
damage; the premiums are not paid away to purchase security 
against; a possible Ibss^ but are in reality invested with a cer- 
tainty of being returned. The risk arises only £rom the uncer- 
tainty in the time of payment, and from the variations in the 
rate of interest. But no other risk enters into the calculations 
on which the contract is founded. The policy is completely 
independent of the motive of the assured in effecting the policy. 
Whether his motive be to secure himself against a loss or not, 
ike only contingencies upon which the computation of the pre- 
miums and of the sum assured is based, are those of life. The 
mistake upon which the well-known case of Godsall v. Boldero 
is founded, appears to have arisen from the name of insurance 
given to this contract, causing it to be confounded with insur- 
ances on ships and against fire, which are contracts of a totally 
different nature. Lord Ellenboroi:^h there ruled that a contract 
of life assurance was in its nature a contract of indemnity ; and 
that if a creditor insured his debtor's life with the object of 
securing his debt, he had no claim on the insurers if that object 
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was satisfied by the payment of the debt. By a parity of rea* 
soning^ if a man bays meat for his dinner from a butcher, and 
pays for it, the batcher should be allowed to keep both the meat 
and the money, if the customer is asked to dine with a friend 
in the mean time. The doctrine so laid down, nevertheless, 
prevailed, although limitations were put upon it from time to 
time. It was doubted at first, whether the converse of that case 
would not hold — whether a creditor, who had insured his 
debtor's life and received pajrment from the insurers, was not 
precluded from claiming his debt, or, at any rate, bound to 
account to the debtor's estate for the sum received under the 
policy. In Ewparte Andrews (I Madd. 578), V. C. Sir T« 
Plumer suggested that doctrine, although admitting that it did 
not follow from Godsall t;. Boldero ; and ultimately held the 
creditor liable to account for the insurance money, minus the 
premiums and cKpenses, on other grounds. In Henson v. Black- 
well (4 Hare, 434), the V. C. seemed to consider Exparie An- 
drews as decisive in favour of the view that the debtor was 
discharged, although the creditor had insured at his own ex- 
pense ; and compared the case to that of payment of a debt by 
a. stranger, accepted by the creditor, of which payment the 
debtor has a right to avail himself. Before that case, however. 
Lord Flunkeft had ruled in Ireland (Humphrey v. Arabin, 
LI. & Gould, Ca. temp. Plunk., 318), that the converse of 
Godsdall v. Boldero did not hold ; and had pointed out that the 
insurer was not a surety for the debtor with reference to the 
assured or to the debtor; for the insurer could not call on the 
debtor's executors to pay, nor had the debtor any right to call 
on the creditor to make or keep alive the insurance : he having 
no privity in the contract of insurance. There were also two 
prior cases at law — ^Mason t;. Sainsbury, 2 Marsh, on Ins., 796; 
and Clark v. Blything, 2 B. & C, 254,— which established the 
principle that it was not competent for a debtor to set up as a 
defence a contract entered into, between third persons ; and the 
same point was fully recognised in Yates v. Why te (4 B. N. C, 
272) ; and, although those cases turned upon insurances against 
fire and on ships, so that the insured, suing for damages in 
respect of a loss which had been already compensated by the 
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iagarmcei was raing at tamstee for the msnrerB, yet the same 
prmciple would appljr more strongly in the case of an insoranee 
on life; and it may therefore be considered thai the obaerratkms 
of the Coort in Hensoo v. Bladcwdl> would no looger haye 
weight even in aConrt q£ Equity^ But if the debtor has author-- 
iaed hia creditor to insure his life^ and has fiimished the money 
for the premiums^ he is ^atitied in Equity to the poUcy when the 
ddbt is paid off (Phmips v. Eastwood, LI. fti^kmld, Ca. temp. 
Sugden, 289), and his executors may^ under such circumstMaces^ 
recorer firom the creditor the amount of the insurance, if paid 
by the insurers, as money had and recdved'to thdr use (HoUaad 
V.Smith, 6 Esp. 11). 

In Ashley v, Ashley (3 Sim. 149), anothet attempt was made 
to extend the doctrine of Oodsall i^ Boldero; and it waa argued 
tiiat rince the perscm interested in the policy mtist be interested' 
in the lifo in order to sue the insurers, so the person interested 
in the life, if be had assigned his interest m the pofiey, eosdd 
not sue the insureraeven as trustee for the assignees-of thepoU^.^ 
TheYiceChanceUor ruled, however, that assignees for value might 
sue on the policy in the name of the assured, and that there 
was nothing in the 14 Geo. III. c. 48, to defeat such an a^ion. 

Throughout all these decisions, however, Qedsatt p. Boldero' 
was reeegnised as law, so for as it went ; and the prineiple thaft 
an insurance on life was a eontraet of indemnity, remfiined 
undisputed. 

The consequences of this principle were ciB*ious^enoughr Not 
gdIj were the insurers of a creditor disehaj^d by payment of 
the debt in fuU (B«-ber v. Morris, 1 M. & Bob. 6S}, &f relieved 
pro tanto by payment in part (Irving i;. Bichardson, 1 M. & 
Bob. 163), but any cir^imstanee whieh divested or destroyed- 
tiie interest in the Kfe,. avmied tl^ peticy. Thus an a 
signment by the assured of his interest in the life, would 
have d^Mfived him of the right to sue on the poKey 
(Bowles n. Imiei^ 11 M. & W. 10), eseept a» a trustee for 
the assignee, in case the policy had been assigned as w^ as 
the interest, or in c^e there had been an agreement that 
it should be kept alive for the assignee's b^iefit. At least, thait 
exception is knd down by t^e Court ef Sxehequea*, in the ease 
last referred to, although it is difficult to see how it can be sup- 
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ported consistently with the nittnre of an action for aA indemtiUff, 
wliich^ in the words of Lord Mansfield, is founded upon a damni- 
flcation, ''as it really is at the time the action is brought '^ 
(Hamilton v. Mendes, 2 Bnrr. 1210) ; or, in those of Lord Hard- 
wicke, supposes that the party insored has an interest or pro* 
perty at the time of the insuring and at the time of the loss 
(Saddlers' Co. v. Badoock, 2 Atk. 565). Lithe case supposed in 
Fbwies V. limes, the assignor of the interest, before loss, might 
be considered trustee <^^ep6Hcy for the assignees ; but having 
no longer any interest in the life, as trustee or otherwise, an 
action by him would seem open to objection on the prindples 
above referred to. Accordingly, in a case where the title to the 
policy and interest in the life were severed, not by an assignment, 
but by devolution from the original assured. Lord Chancellor 
Sugden intimated his opinion that the insurers were discharged 
(Fhimps V. Eastwood, LI. & G. Ca. temp. Sugd. 289). There A. 
had a policy for 200/. effected by hhn on the life of B., to secure 
the purdiase money of a rentcharge of 20/. a year, granted by 
B. to A. and his heirs. A. died, disposing of the pdicy by his 
will; and Sir E. Sugden suggested (the point not requiring his 
decision) that, inasmuch as the policy went to the executor or 
legatee, while the rentcharge went to the heir-at-law, so that he 
who had the interest in the policy had no interest in the life, aoid 
ffiee versd, the policy was at an end. 

A still more singular consequence of the doctrine now under 
discussion is presented by the case of Henson v. Blackwell 
(abeady referred to), where the insurers were held to be dis- 
charged by the dealii of the very person whose Ufe was insured. 
In that case, A.'s wife was entitled under a will to the reversion 
aft^ her father's death of an annuity granted for wtty years, if 
the grantors should so long live (subject also to another contin- 
gency), and also to the reversion after her fether's death, in a 
money legacy. This being an inter^t in personally incapahle 
at being reduced into possession, A. joined with his wife in 
assigning it to B., as a security for a debt bf 300/. due from A. 
to B. B. insured the life of A.'s wife, without the knowledge of 
either, for 200/. ; and on the death of the wife in A.'s lifetfane, 
received the amount of the insurance. A. filed a bill tb redeem', 
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and claimed to set off that amount against the debt. The Yiee 
Chancellor held that B. had an insurable interest in the life of 
A/s wife; for the contingency which he was entitled to be 
protected against, was the death of J^. before his wife^ in which 
case, if the husband's estate was insolvent, the policy would be 
the only security left. But on the death of the wife, living A.^ 
the contingency ceased against which B.had a right to be pro- 
tected, and the policy, or guarantee, was discharged, just as 
payment of the debt discharged it in Godsall v. Boldero. It 
followed that the payment by the insurers to B. was gratuitous 
and in their own wrong, and that A. could not daim the benefit 
of such payment. It is difficult to imagine a case in which, by 
following out an erroneous principle, a construction could be 
put upon a contract more opposite to the intention of the parties. 
It wiU be observed that, although in the cases in Equity {Ewparte 
Andrews, and Humphrey v. Arabin), it was proposed to allow 
the assured his premiums and expenses, at law the assured would 
be without remedy for the premiums ; for the policy would be 
valid when effected, and the payment of premiums would be 
binding till the interest ceased, and that might not happen (as 
in Henson v. Blackwell) till the expiration of the life insured. 

Another consequence of Oodsall v. Boldero was, that the 
interest of the assured must continue up to the time of actiou 
brought on the policy. For if his interest had ceased, he could 
have suffered no loss, and could have no right of action on an 
instrument construed only as an indemnity against loss. Further 
than this, he could recover no more, under any circumstances, 
than the amount of his interest at the time of action brought, 
since that was evidently the measure of his loss. So that by 
the effect of that decision a policy of insurance on life, which 
is a contract to pay a fixed sum in the event of death, without 
reference to any interest, and in consideration of a fixed annuily 
calculated in proportion to that sum, had to be construed as 
a contract to pay a varying sum according to the alteration of 
the value of the interest during the life assured, or at the lime 
of dealii, or at the time of action brought. 

All these consequences, moreover, flowed from the common 
law construction put upon the contract, without tmy reference 
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to the 14 Geo, III.j c. 48^ upon which Lord Ellenborough did 
not rely. The principle once admitted, that it was a contract of 
indemnity, the provisionB of the Ist and 8rd sections of the 
statute became unnecessary, as they are no more than develop- 
ments of that principle. 

The case cited at the head of this article, Dalby v. India and 
London Life Assurance Company, has at length overruled this 
doctrine, that life insurance is a contract of indemnity, and that 
a policy on a debtor's life is a collateral security to the creditor 
(Staekpoole v. Simon, Park oa Ins. 932), so as to pass in his 
will und^ a bequest of '' debentures and debts " (Phillips v. 
Eastwood). The &kCts were these, — ^W. had insured the Duke of 
Cambridge's life with the Anchor Life Assurance Company in four 
policies for 8,000^. The plaintiff Dalby, on behalf of the Anchor 
Life Assurance Company, had effected by. way of reinsurance, 
a policy for 1,000/. on the duke's life with the defendants. 
Afterwards, during the duke's life, W. came to an arrangement 
with the Anchor Life Assurance Company, by which his policies 
were given up and cancelled, the Company agreeing to pay an 
»uiuity during Oxe lives of W. and his wife. The policy with 
the defendants was kept up, and on the duke's death an action 
was brought upon it ,* the declaration averring that the Anchor 
Life Assurance Company were interested in the duke's life, to 
the amount insured, from the time of making the policy till his 
death. . This allegation of interest was traversed, and Cress^well, 
J., having ruled in favour of the defendants on the above facts, 
the case was brought by bill of exceptions before the Court of 
Exchequer Chamber. The Court assumed that the transactions 
between W. and the Anchor Life Assurance Company had 
totally put an end to the interest which that Company had 
originally, at the time of the re^insurance, in the life of the 
duke. They considered the continuance of the interest imma- 
terial, because if the existence of an interest at the time of 
makinff the policy was sufficient to make it valid in point of law, 
the defendants' traverse did not put the plaintiff to the neces- 
sity of proving anything more; and they unanimously held 
that it was sufficient. Mr. Baron Parke, delivering the judg- 
ment of the C0iurt, remarked th^ Lord Ellenborough in 
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deeidfng the caae of Oodsall v. Boldero^ had nUed iqpon a 
mistaken analogy between a marine policy, which is in its terms 
a contract of iikiemnity, and a life policy; He ruled that a 
contract of life aSBuranoe in no way resembles a contract of 
indemnity; that at common law it would nnquestionaldy be 
legal, whether the assured had an interest in tiie life insured 
oir not ; and that the 14 Geo. III., o. 48, did not avoid the policy 
in question; or prevent the plaintiff from leooTering the fall 
amount of it; for the first section was satisfied if the assured 
had, at the time of effecting the policy, any interest, howei^^er 
small compared to the sum insured, while the third section only 
limited the right to recover to the amoimt of theinteiest at 
such time, but did not make it necessary tiiat the interest should 
continue, or vary the amount recoverable jiocording to ike 
alterations in the value of the interest. This case therefore 
decides two pdnts. In the first place, it establishes the natural 
and reasonable construction of a contract of life assorance at 
common law, making it wholly independent of interest in the 
life insured. In the second place it settles the effect of the 
14 Geo. III., e. 48, to be, that the assured must have an interest 
at the time of effecting the policy, and can recover no more 
than the true amount of such interest. 

The first point had already been indirectly decided by the 
Irish Court of Exchequer Chamber, in the case of the Britisli 
Insurance Company r. Magee, (Cooke and Ale. 183), where, 
in an action on a life policy, the declaration averred no interest 
in the life, and was objected to (on demurrer to the pleas) for 
the want of such averment on tiie authority of the decision in 
Godsall V. Bold^ro. But Bnshe, C. J., delivering the con* 
sidered judgment of the Court, held the declaration good ; for 
the statute 14 Geo. JII., c. 48^ did not apply to Ireland, and the 
all^^tiOn that an insnranee without interest was illegal at 
common law, had not been sustained by authority. This 
decision, therefore, in effect overruled the grounds of Godsall 
V. Boldero. Both parts of the decision in Dalby i;. The India 
and London Life Assurance Company, have siace bean approved 
and followed by V. C. Wood in Law v. The London IndispiitaUe 
life Policy Company (24 Law J., im, Chan.), There A, had 
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ftdraDoefl moB^ to B., and took an aangiiment of arerenio&ttry 
itttereal in a Ifigwsy of &fifOOl., to wluch B. mm entitled on the 
deatii of his. motlier and on hia attaining 80 yean. B. irae 
then in hia 30th yeair. A. insured B/s life for two yean with 
ike defi^danta for 8^000;. B. lired to be 80^ but died nearly 
three months before the expiration of the two yean, so that A. 
became entitled to the rercnionary interest. The Indispntable 
disputed the poliqr on the ground that A«'s interest had ceased 
{as it nndoabtedly had, so soon as B. attained the age of 80) ; 
and that the policy was only granted to A. as an indemnity in 
case of B.'s dying under 80. But the Y. Chancellor refused 
to take into eonsideiation A/s motive in insuring, which was 
no.part of the terms of the oontrsct. The oontaract was absolnto, 
to pay in the CTent of death wiihin.two yean; and the interest 
of the assured was sufficient within the statute. This case is 
important, as extending to life insurances for alimited periodi 
the principles laid down in the leading case as to insurances 
for the whole term of life. 

It follows from these two cases, that all tihe coniequences 
above developed as flowing from the case of Godsall v. Boldero, 
will cease to be law^ The insuren of a debtor's life will not 
be discharged by payment of the debt in part or in ML; nor 
by an assignment of the debt made by the insuring creditcnr; 
nor by a severance of the intereit in the policy and the interest 
in the life; nor by any circuiostsnce putting an end to the 
interest c^ the assured in the life. The a^asured may assign or 
lose his intoest, and still sue cm the policy without being 
foroed to rdy on the equitable r^hts of his assignees (as in 
£owles V. Innes) ; although those equitable rights will of course 
remain in thenr full ea^tent (sa in FhilUps v. Eastwood, and 
Barber v» Moms)* 

The leading case, however, does not touch the questions 
arising out of the 14 Geo. III. Qt. 48, e)(cq^t by putting on the 
third- section the construction that it does not require the 
interest to continue. That point had never been befctf e adverted 
to. The continuance of the interest was formerly held requisite, 
as a consequence of the doctrine of indemnity, and not by reason 
oC the statute. But there stiU remain questions of consid^aUe 
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ipiportance on the statute^ which the leading case does not 
affect. These questions are — ^First. To what contracts does the 
prohibition of the 14 Gteo. III. apply ? Secondly. What is the 
insurable interest which wiU suffice to take contracts of that 
class out of the prohibition ? And^ lastly^ how is the amount 
of such interest to be estimated ? 

The first question has given rise to some difficulty. The first 
section of the statute desmbes the class of contracts to which 
it applies^ as '^ insurances on the life or live^ of any parson or 
persons, or on any other event oc events whatsoever ;'' and it 
goes on ta prohibit those contracts being made without interest, 
or by way of gaming or wagering. The difficulty is to put 
some construction on those very sweeping words, which shall 
not dash with the admitted doctrine that there m^ht be legal 
wagers, until they were prohibited by the 8 & 9 Vict. c. 109, 
s. 18. Mr. Smith, in his note on GodsaU v. Bddero (2 8m. 
Lead. Ca. 167), offers two solutions of the difficulty. First, he 
suggests a distinction between insurances, or contracts to pay 
money on a future event, and wagers, or contracts to pay money 
on an existing state of facts (according as it shall prove to be) ; 
the former falling within the statute, whether they assume the 
form of policies or of bets ; the latter not included in the statute, 
and valid, although without interest. He points out himself 
that this distinction is not a sound one, inasmuch as the 
''wager,'* or contract to pay money on a state of facts, itself 
depends on an event, the discovery of the true state of facts. 
Indeed, regarding it as a question of intention in the contracting 
parties, the same considerations precisely govern contracts based 
on an unknown state of facts, and on an event. If I know that 
a bo2^ contains three white balls and one red one, I should offer 
precisely the same odds that A. mil draw a white ball, or that 
the ball which A. has drawn, and which I have not seen, is 
white. On this, principle it was properly decided that the bet 
in March v. Pigott (5 Burr. 2802), which was aimed at an 
event, enabled the plaintiff to recover, although the event had 
happened, and become a state of fftcts, when the bet was made. 
Moreover, there is no authority for this, construction oi the 
statute, except 8(»ne observations of Mr. Justice Grose, in 
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Good V. EUioU (8 T. B. 693), and it is in oppoeitibn with many 
cases. The second solution which Mr. Smith offers of the diffi- 
culty^ is to r^ard the statute as applying to all contracts in the 
farm qf policies (whether ''insurances'' or '' wagers/' as above 
defined), and as avoiding them if made without interest ; 
whereas contracts not in the form of policies, are not induded 
in it, but belong to the class of bets recognised as valid, even 
without interest. And he gives as examples of the former dass. 
Roebuck v. Hamerton, Cowp. 787 (a contract on a state of facts), 
and Paterson v. Powell, 9 Bing. 320 (a contract on an event) ; 
and as examples of the latter. Good v, Elliott, and Morgan v. 
Pebrer (8 B. N. C. 454), which are similarly distinguished. 
It is hardly necessary to quote the language of Lord Mans* 
fidd, in Foster v. Thackery (I T. B. 67) to feel the unsatis- 
factory nature of a construction which makes the validity of the 
contract depend on the form. Indeed it would be difficult to 
say what are the formal requisites of a policy, an instrument 
which has been characterised by Mr. J. Buller as " absurd and 
incoherent " (Brough v. Whitmore, 4 T. B. 208) ; and by Lord 
Kenyon, as so inaccurate that mercantile usage alone protected 
it from genei^ demurrer. It is remarkable, too, that the points 
of form relied on in Boebuck v. Hamerton, and Paterson v. 
Powell, as making the instrument a policy, namely, that it 
mentioned a premium paid in consideration of the chance of a 
larger sum, and that it was open to the subscription of any 
number of persons separately, are points not essential to any 
policy of Insurance. (See Park on Ins.) 

It is, perhaps, impossible to put any construction which shall 
be wholly satisfactory on the statutory words under considera- 
tion; but the construction last suggested may be modified into 
a less objectionable shape, in accordance with almost all the 
cases, by making it depend, not on the form, but on the substance 
of a policy of insurance. The statute enumerates insurances on 
lives — a conventional name for a well-known class of contracts, 
— ^and '' insurances on any other events," which are the words 
that raise the difficulty. What, then, is the proper meaning of 
an ''insurance?" It is a contract to indemnify the promisee 
fnmi loss or damage, arising on an uncertain event, or an wneer- 
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tain stute offacU (as in msnrAnoes of ships " lost or not lost *^). 
Thai this is the ess^ice of an insurance^ prop^ly so called> and 
of a policy^ the instrament by which contracts of insurance are 
exiwesaed^ is quite plain.^ The notion and purport of it is aa 
u'Oersio perieuU. And it has been already observed^ that the 
contracts commonly called insurances on Utos, are improperly 
so called by a &lse analogy^ as they wont the essential charac- 
teristics of indemnities. Whereas, incoherent as ordinary 
policies on ships and against fire may be» they do possess those 
characteristics^ for they describe the perils, and contain words 
of compensation and indemnity (See the forms in Park on Ins., 
and Marsh on Ins., and per Ld. Mansfield in Cousins v. Nantes^ 
8 Taunt. 531). Wagers, on the other hand, are absolute con* 
tracts to pay a i^rtain 8um on an tmeertain i^e9i#, or an un^r-^ 
tain state of facts, A wager has no reference to any loss or 
damage. It is not aversio pemcuH, but speiemptio. The con-* 
tract in Faterson v. Powell was a wager. The contract in 
Morgan v. Pebrer, which is made to look £ke an insurance iii 
the deelaration, is explained by the first plea to be a wager« 
Wagers, so defined, are not included in the 14 Oeo. III. c. 48 j 
and that exception will be found wide enough to take in all the 
cases of wagers which have been upheld. Insurances, on the 
contrary, as above defined, are included in that statute) and the 
d^oution will take in all the cases in which the statute has 
been held to apply, excq)t Paterson v. Powdl, and perhaps 
Boebuck v. Hamerton.^ The statute, therefarCi under the words 

^ Grotius^ Introd. to Jurispr, of Holland, lib. 2^ pi. 2i. ^ AssecuiBtio 
est contractus quo quis in se suscipit incertum periculum cui alter est 
obnexius."— Ace. Black. Com. ii. 486. **rn policies the nature of the 
c<»itract as an indemnity and nothing else, &c»y" per Lord Mansfield 
Goss V. Withers, 2 Burr., 697* "In all books that treat of insuring the 
term is, a/demoperitmU^ the intention of all insurances being to aii^rt any loss 
or ^magB the insured mf^M sustain," per Lord Hardwicke. SaddkrsCo. «« 
Badcock, 2 Atk. 556. ''An assurance is in its nature a contract of 
indemnity as distinguished from a contract by wiy of gaming or wager- 
ing," per Lord Ellenborough^ Godsall «• Balder^, 9 East, 72. "^ Both 
before and since the statute, indemnity was to be considered as the object 
of a policy of insurance, being a contract to protect the insured from the 
conse^ences .<^ certain etrents which might afikst the propeifty insured. 
Lucena v. Crawford, 2 B. & P. N. R. 309. 

' The report of Roebuck p. Hamerton (Cowp. 737 X ^oes not set out the 
eoottact, which may therefore have purported to be an indemnity. Pro- 
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''uumrances on any events/' indndes contracts which are^ in 
sabstanoe, contracts of indemnity; and those it prohibits, if 
they are made without interest; or by way of gaming or wager- 
ing, two phrases which mean the same thing, a policy ''without 
interest being a '' gaming '^ policy (See Marsh, on Ins. 118; 
Asseriedo' t;. Cambridge, 10 Mod. B. 77 ; and per Bulier, J., in 
Good V. EUiott, 8 T. B. 701). And the prohibition so under- 
stood does not tarn upon a mere point of form. It is accounted 
far by the circumstance, that as contracts of indemnity suppose 
a loss or damage, and therefore an injury to person or thing, 
unless the interest of the assured is opposed to the injury, a 
temptation would be held out to cause its occurrence (Per Lord 
Hardwioke, Saddlers' Co. v, Badcock, 2 Atk. 556) . At first sight 
it would seem that if the statute intends contracts of indemnity, 
it was superfluous to enact that there should be an interest. 
For at common law contracts of indemnity required an interest 
(Goddard v. Garrett, 2 Vem. 269 ; Saddlers' Co. v. Badcock ; 
Lucena ti. Crawford, 2 N. B. 821) ; not because without an 
interest they would be illegal as wagers, but because the absence 
of interest was rept^fnant to the essence of the contract, and 
rebutted the possibiUty of a loss, for which indemnity should be 
given. This, howerer, is explained, and at the same time the 
reason of the enactment is given, by the history of policies 
" interest or no interest." The insertion of the words "interest 
or no interest rebutted the objection of repugnancy to a con- 
tract of indemnity (Nantes v. Thompson, 2 East, 389), or 
perhaps only dispensed with the proof of interest (Depaiba r. 

bably^ however, it was a mere wager, with only the acUdmts of a polioyy 
such as several subscriptions. The case was decided on the same day, and 
involved the same illegal bet, as Da Costa v, Jones (Cowp. 729) ; namely, 
whether the Chevalier D'Eon was a woman ; so that the question on the 
14 Geo. III., c. 48, was extra-judicial, and the decision has therefore less- 
weight. Paterson t>. Powell was decided on the authority of Roebuck 
9. Hamerton, the Court having themselves suggested the objection on the 
14 Geo. III., in order to defeat the action. That case certainly conflicts 
with the suggested construction of the statute ; but no construction steers 
clear of all the authorities. Morgan 0. Pebrer, carefully ^camined, does not 
conflict with it. The objection that the statute so construed mi^ht be evaded 
by disguising an "insurance" in the shape of a **waffer," is met by the 
answer thai such evasion might be pleaded, and would form a defence. 

VOL. LIII. NO. evil. 3 A 
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Ludlow, 1 Com. B. 361) ; but in whatever way they operated, 
policiies containing those words, after some conflict of opinion^ 
were settled to be legal, ^'nobody knows how, ccmtrary to 
common sense'' (Cousins v. Nantes, 3 Taunt. 522, per Ld. 
Mansfield). And their insertion was so constant (Saddlers' Co. 
V. Badcock), and the real nature of the contract of insurance, 
which includes a warranty that the assui^ has an interest (per 
Wood, B., Cousins v. Nantes), was thereby so perverted and 
forgotten, that Lord Abinger has actually said, ''The contract 
of insurance was originally only a contract of wager . . . since 
the legislature has adopted it, it is a contract of indemnity 
only (Powles v. Innes, 11 M. & D. 13 ; and see Dean v. Ditcher, 
2 Stra. 1250). It was to remedy this mischief that the 
19 Geo. II. c. 37 was passed as to marine insurances; and the 
14 Geo. III. c. 48, extends similar enactments to insurances 
''on other events," insurances against fire being then most 
common, and probably in the mind of the legislature. It is 
true that the statute also includes " insurances on lives," 
thereby describing the contracts commonly but inaccurately 
so called, which are not contracts of indemnity. 

It might be suggested that the effect of the deddon in 
Dalby v. London and India Life Assurance Company is to take 
the common contract of life assurance out of the purview of the 
statute. An " insurance" on life, properly so called, that is a 
contract of indemnity, is of course possible. A. may contract 
expressly to indemnify B. against any loss which he shall sustain 
by the death of C. The insurances against railway accidents 
are contracts of this kind, with a value fixed in case of total 
loss. The statute might be confined to such contracts (which 
would make all its enactments consistent), while the common 
contract of life assurance, now decided not to be a contract of 
indemnity, would not be subject to its provisions. Probably, 
however, such an interpretation would be regarded as over- 
strained, and the legislature would be held to have used the 
words " insurances on lives " in their ordinary senae. 

The second question above mentioned as arising on the statute 
is, what is the insurable interest that will suffice to take hfe 
assurances out of the prohibition of sec. 1 ? 
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The decisions on this subject are not numerous, and it is 
difficult to extract from them an intelligible principle. 

With regard to the nature of the interest, it seems clear that 
it must be a pecuniary one (Halford v. Kymer, 10 B. & C. 724). 
There A. was entitled to a vested interest in 8,000/., on attain- 
ing the age of twenty-one. A.'s fiither insured A/s life till the 
i^e of twenty-one. It was attempted to show that the father 
had an interest in his son's life, on the ground that he migh( 
expect his son to reimburse the expenses of maintenance and 
education, and abo on the ground that he had a claim to the 
assistance and support of his son : but the Court held that the 
father had no pecuniary interest, and that the insurance was 
void. 

In cases of insurances on ships or goods the principle is well 
established that the assured ^nust have some right of property, 
absolute or special, or a right derived out of a contract in the 
subject-matter of assurance, and then he may also insure 
expected profits to arise out of that in which he has already an 
interest. 

But a mere expectation cannot be insured ; nor is there any 
insurable interest intermediate between a strict right and a 
mere expectation (Lucena v. Crawford, 2 N. B. 321). 

In contracts of life assurance the interest cannot be of this 
kind, inasmuch as the subject-matter of assurance does not 
admit of rights of property. The only rule which can be laid 
down is, perhaps, that the assured must be exposed to pecuniary 
loss by the termination of the life insured. 

Thus a tenant of property^ or of an annuity, during the life 
of another, has clearly an interest in that other's life, as in 
Parsons v. Bignold (13 Sim. 618), and Phillips v. Eastwood. 
And a man is interested in the life of one by whose death he 
will lose an inchoate, though contingent, right of property 
{Exparte Andrews, 1 Madd. 573 ; Law v, London Indisputable 
Life Policy Company, 24 Law J., 196, Chan.) These are clear 
cases of interest, since the pecuniary loss is caused directly and 
solely by the death of the person in question. In other cases the 
interest is less clear. Thus it is decided that a creditor has an 
insurable interest in his debtor's life (Anderson v. Edie, Park 
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on Ins. 8tlr ed. 914). Lord Kenyon^ in that case, observed, 
that the means by which the creditor was to be satisfied may 
materially dq)end on his debtor's life, " but at all events the 
death must in all cases in some degree lessen the security/' If this 
be the ground on whidi the interest rests, it is evidently very 
different from the interest required in marine insurances. It is 
the mere expectation or possibility of a loss. Where a creditor 
is secured by mortg^e or otharwise, his risk of pecuniary loss by 
his debtor's death is quite visionary; and it is difficult to see 
how a jury could estimate the amount of that rid£, or of tiie 
interest, which alone can be recovered imder 14 Geo. III. c. 48^ 
s. 3. The insurer might perhaps be entitled to call upon the 
insured to show that his debtor's estate would have been inaol«f 
vent at the time of effecting the policy. The unwillingness of 
insurance offices to raise the objection of want of interest has 
prevented these points firom being ventilated; tod the principle, 
arbitrarily conceded, seems to have been, that the creditor ia 
interested to the fuU amount of his debt: although it is 
doubtful how far that would stand the test of argument in 
many cases. Magens puts a case in which the interest is more 
intelligible : — *^ Men's lives are and, with good reason, may be 
insured to secure to a creditor the reimbursement of a sum 
advanced to his debtor for purchasing a post or place, out of the 
income of which he may have a sufficiency, besides his main<* 
tenance and expenses, and interest, and premium, to pay off 
yeaxly a part of the ciqaital" (1 Mag. on Ins. p. 82). The 
debt must, however, be a lawful one, and not a gambling debt, 
for instance, to give the creditor an interest (Dwyer t;. Edie; 
Park on Ins. 482). 

In the following three cases, where the relation between the 
parties was less simple than that of debtor and creditor, an 
insurable interest was held to exist. They certainly do not fit 
even with the kx definition of interest above attempted, namely, 
liability to pecuniary loss ; and are good illustrations of the 
difficulty of giving any definition of it. 

In Henson v. Blackwell, a creditt>r was held to have an 
interest in the life of his debtor's wifb, through whom was 
derived the title to his security. On rrference to the facts of 
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the csme, which have been given above, it is dear that the 
creditor could lose nothing by the wife^s death; on the con-* 
trarjr, H waa hia interest she should die, since h^ reversion 
was vested and assigned to him. His interest waa rather in the 
husband^s life. In Tidswell v. Angerstein (Feake,161), A. granted 
an annuity (for his own life semble) to B., who bequeathed it by 
his will. B.'s executor insured A.^b life (according to B.^s direc* 
tions) for a year; and it being objected to an action, by the 
executor on the. policy, that the legatees of the annuity were 
the persons interested in A.'s Ufe ; one answer, given by Lord 
Kenyon, was, that the executor had an interest, '^ for be could 
not assent to the legacy before the testator's debts were paid> 
without being guilty of a devastavit.'' It is needless to discuss 
this interest, as there was another sufficient ground, for the 
decision, since the executor was trustee for the legatees. Again^ 
in Cook V. Field (19 Law J., 441, Q. B.), there was an agrees 
ment by A., in consideration of a present payment of 2,000/., to 
convey to B., within three months of the death of S., an estate 
which A. expected S. to devise to him. If A. did not become 
devisee, or could not make out a good title, the 2,000/, were to 
be repaid. As a further security for the repayment, A. assigned 
a policy on his own life for 2,000/. to B., who was to reassign it 
if the conveyance was carried out. The action was oh the 
assignment of the policy, and jou the covenants by a surety to 
keep the policy alive. One plea, in effect, set up that the whcde 
transaction was void, under 14 Geo. III. c. 88, as amounting to 
an insurance of certain benefits toB. (the plaintiff) on the event 
of S. dying leaving A. her devisee, whereas B. had no interest in 
the event or in the life of S. The Court ignored the view that 
it was an insurance on an event. They held that the transac* 
tion could not be regarded as an insurance on the Itfe of S. ; but 
that, even if it were, B. had an insurable interest, since be had 
agreed to purchase an expected devise. B. certainly had an 
interest in the event, but it is difficult to see how he had an 
interest in the life of S. 

It has never been decided whether the possible loss of 
money's worth, as well as of money, would constitute a^ 
insurable interest: whether, for instance, a nuister who had 
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engaged a servant for a term of years^ or a manager who had 
retained an actor for a season, would have an insurable interest. 
There seems no reason agamst the sufficiency of such an interests 

The case of Halford v. Kymer, above cited, shows that mere 
fiunily relationships, as of father and son, do not constitute an 
interest. But the case of a wife is excepted, and she is always 
presumed to have an insurable interest in her husband's life 
(Beed v. Boyal Exchange Assurance Company, 2 Peake 70). 
The ground of this exception may perhaps be in the wife's l^al 
rights as to necessaries and alimony : and if so, the converse 
would not hold, and the husband would have no insurable 
interest in the wife's life merely by reason of the relationship. 
In Huckman v. Femie, 8 M. & W. 505, the interest was not 
disputed. 

The last case of interest to be noticed is that of a man in his 
own life. This has been conceded rather than decided (Wain- 
wright V. Bland, 1 M. & Bob. 481, 488), and it may be taken 
as settled that a man, in whatever circumstances, and whatever 
his sources of income, has an interest to any amount in his own 
life, or any portion of it. There is an apparent anomaly in speak- 
ing of a man's insurable interest in his own life, if interest 
means liability to pecuniary loss : but the phrase is explained, if 
it be considered that the assured represents his estate, and that 
his estate may sufPer by his death. But in the case of a man 
whose income is independent of his own exertions, and is not 
held by a life tenure, it is hard to say what interest his estate 
has in his life. 

With regard to the continuance of the interest, the leading 
case rules that it need only exist at the time of effecting the 
policy, and the former doctrine on this head is wholly done 
away with. The companies that insure against railway acci* 
dents, woidd have therefore an interest in the lives of the 
travellers, if they reinsure before the termination of the 
journey. A party to a Bill of Exchange might insure the life 
of any prior party while the bill remains unpaid. This may 
obviously lead to a practice of creating a temporary interest for 
the purpose of effecting a policy, but probably that would be 
considered an evasion of the statute; and as suggested by Vice* 
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ClianceUor Wood in Law v. The London Indisputajile Life 
Policy Company, it will be in every case a question for the jury, 
whether the interest existing at the time of the policy was a 
band fide one, or was created in fitiud of the statute. Another 
inference may be drawn from that case; namely, that not only 
is it unnecessary the interest should continue during the whole 
of the life insured, but it is also unnecessary that the interest 
at starting should extend to the whole period insured for. 
There Law was interested that Us son should IItc twenty-one 
months, and he was held entitled to insure for two years. It 
would seem that he might also have insured for the whole life 
of his son. 

With regard to the persons in whom the insurable interest 
must be, they may be the assured themselves, or those ''on 
whose account^' the policy is effected. Therefore a trustee may 
insure, though the insurable interest is in his cestuys que trust 
(Crawford v. Hunter, 8T. R. 18 ; Van Lindenau v, Desborough, 
3 C. & P. 858; TidsweU v. Angerstein, 1 Peake, 151). 

The third and last question arising on the statute is the 
amount of interest. This arises on section 8. In the words of 
Baron Parke in the leading case, ''the right to recover is 
limited to the amount of interest at the time of effecting the 
policy. Upon that value the assured must have the premium caU 
culated ; if he states it truly, no difficulty can occur, he pays in 
the annuity for life, the fair value of the sum payable on death. 
If he misrepresents by overrating the value of the interest, it is his 
own fault, in paying more in the way of annuity than he ought, 
and he can recover only the true value of the interest in respect 

of which he effected the policy The only effect of the 

statute is to make the assured value his interest at its true 
amount when he makes the contract.^^ Something of the old 
doctrine of indemnity still lingers in these observations. 
Whether the assured states the amount of his interest truly 
or untruly, the annuity or premium is calculated on the amount 
stated; and the assured, in either case, pays the "fair value of 
the sum payable on death.^^ In other words, the contract 
between the parties is wholly independent of the amount of 
interest in the assured, and of the truth or falsity of his state- 
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ment re9pectii]Lg it. To cut down the right of recovery accord- 
ing to the true amount of the interest^ is therefore to introduce 
into the contract a condition which the parties did not contem- 
plate. The statute^ however^ is imperative^ and the leading 
case reduces its operation as far as possible by deciding that, 
although the assured has stated his intei^t untruly, still the 
policy is not void, the amount recoverable is simply cut down. 
In the preceding remarks many eases have been pointed out 
in which the assured would have great difficulty in stating truly 
the amount of his ''interest/' unless a very lax meaning is put 
upon the word. Until some satisfactory judicial definition of 
insurable interest in lives is given, it seems impossible to suggest 
any rule for estimating the true amoimt of interest which shall 
include cases so dissimilar as the foUowing : — a man of inde« 
pendent income insuring his own life (amount of interest 
unlimited); a pauper's wife, with a settled separate estate, 
insuring her husband's life (amount unlimited) ; a creditor, 
amply secured, insuring his debtor's life (amount equal to the 
debt) 5 grantee of an annuity /wr outer vie insuring the life of 
the cestuy que vie (amount equal to the present value of the 
annuity during the probable life of the cestuy que vie). 

The difficulties raised by the 14 Geo. III., c. 48, suggest a 
doubt as to the policy of that statute, at least so far as it 
affects life assurance. 

The enactments with regard to interest, appear to have been 
framed as if life assurance were a contract of indemnity, and 
as if the legislature were endeavouring to prohibit insurances, 
" interest or no interest" on lives, just as by the 19 Geo. II., 
c. 27, it prohibited similar insurances on ships and goods. Their 
effect is, as much as possible, to twist contracts of life assurance 
into that which they are not, contracts of indemnity. If it be 
suggested that life assurances without interest would hold out 
a temptation to destroy life, the' same objection would apply 
to the law of primogeniture. The medical regulations of insur- 
ance offices are a sufficient check. No one can effect a policy 
without the consent and concurrence of the person whose life 
is in question. .Moreover, the provisions of the statute are 
systematically disregarded in practice (see Barber v. Morris), 
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and insurers; out of regard for their own interests^ not only 
neglect to take advantage of them, but are often prevented 
from disputing policies on other grounds (such as misrepresen- 
tation) because they know the claimant has no interest, and 
would be defeated by failing to prove any, a fact which would 
be fatal to their trade. An enactment which produces such 
consequences, ought to be recouimended by greategr countervail- 
ing advantages than exist in the present case. 

H. M. 
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COMMON LAW. 

Jeiferys v. Boosey, S. C. 4 H, L. Cas. 815, 

This was an action brought by the plaintiff against the 
defendant, for the infringement of the copyright of one of the 
airs of the opera of " La Sonnambula/' 

The declaration stated that the plaintiff was the proprietor of 
the copyright of and in a certain book, which had been first 
printed and published in England within twenty-eight years then 
last past ; and which copyright was subsisting at the time of the 
committing by the defendant of the grievance thereinafter men- 
tioned : that the defendant, after the passing of the 5 & 6 Vict, 
c. 45, and within twelve calendar months next before the com- 
mencement of the suit, unlawfully printed, published, and sold 
certain copies of the said book, well knowing them to have been 
printed contrary to the form of the statute. 

Pleas. — First. That the plaintiff was not the proprietor of the 
copyright in the declaration mentioned. Secondly. That there 
was not, at the time of the committing of the supposed griev- 
ances, a subsisting copyright in the said book. Issue thereon. 

At the trial, which took place in Hilary Term, 1850, before 
Lord Cran worth (then Mr. Baron Rolfe), the following facts were 
proved in evidence : that the book or musical composition men- 
tioned in the declaration, was composed by an alien, Yincenzo 
Bellini, at Milan, in Lombardy, out of the British dominions, 
in the month of February, 1831 : that the said^ Yincenzo 
Bellini, at the time of the composition thereof, and thence until 
and at the time of the first publication thereof, resided out of 
the British dominions at Milan : that, by the law of Milan and 
of Lombardy,* Bellini was entitled to copyright in the said book 
or musical composition, and to assign the same : that, on the 
19th of February, 1831, by an instrument in writing, executed 



Note$ ofLtadimg Ca$e9. 8W 

at Milan^ BeUini, aooarding to the law <tf Milan and of tom^ 
bardy^ assigned the said copyright to one Obvanni Bioordij also 
an alien^ and then retddent at Milan ; and that such copyright^ 
and the right of assigning the same^ thereupon became vested in 
the said Oiovanni Bicordi^ according to the law of Milan and of 
Lcnnbardy: that^ jom the 9th id June^ 1881^ Bie<»rdi, having . 
come over to this coontry^ duly executed in England^ in the 
presence of and attested by two witnesses, an indenture made 
between Bdeordi and the idaintiff— a British sulgeet, resident in 
England — by which Bicordi '^ assigned, transferred, and set over 
unto the plaintiff, his executors, administratcnrs, and assigns, aU 
that liie ccqpyright of the opera ' La Sonnambula,' and all his 
right and interest therein, and all benefit and advantage of the 
same, to have and to hold the aaid copyright hereby assigned 
unto the said Thomas Boosey, his executors, administrators, and 
assigns, to and fox his and their own use and benefit, but tat the 
publication in the United Kingdom of Great Britain and Ireland 
only." 

The opera was first published in London on the 10th of June, 
1831. There had been no prior publication whatsoever^ The 
composition was duly registered^ 

Upon this evidence, the learned judge directed the jury that 
the defendant was entitled to a verdict upon both issues ; which 
verdict was accordingly found. To ilus direction, the plaintiff 
tendered a bill of exceptions. The plaintiff then brought a writ 
of error in tiie Exchequer Chamber ; and after argument, the 
judgment of the learned judge at the trial was unaiximously 
reversed, and a vemre de novo awarded. 

The defendant then brought the present writ of error to the 
House of liords, and after a fuU argument of the case, the foU 
lowing seven questions were submitted to the ten judges whp 
assisted the House of Lords : — 

First. Yincenzo Bellini, being an alien friend, while living at 
Milan, composed a literary work, in which, by the laws there in 
force, he had a carttdn copyright. He there, on the 19th of 
February, 1831, by an instrument in writing, bearing date on 
that day, not executed in the presence of at attested by two 
witnesses, made an assignment of that copyright to Giovanni 
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fiioordi ; which assignment was valid bjr the laws there in force'. 
Bicordi afterwards came to this country^ and on the 0th of Jnne, 
1831^ bjr a deed under has hand and seal^ bearing date on that 
day^ executed by him in the presence of and attested by tw^o 
witnesses, for a vaiuaUe consideration assigned the copyright in 
the said work to the defendant in error, his executors, admini- 
strators, and assigns, but for publication in the United Kingdom 
only. The said defendant in error then printed and published 
the work in this country, before any publication abroad. The 
plaintiff in error, without any license from the defendant in error, 
then printed and published the same work in this country : Did 
this publication by the said plaintiff in error give to the said 
defendant in error any right of action against him f 

The judges were equally divided in opinion : Coleridge, J.> 
Maule, J., Wightman, J., Erie, J., and Williams, J., answered 
in the affirmative ; Jervis, C.J., Pollock, C.B., Parke, B.> 
Alderson, B., and Crompton, J., replying in the negative. 

Secondly. K the assignment to Bicordi had been made by 
deed, under the hand and seal of Bellini, attested by two wit- 
nesses, would that have made any and what difference ? 

To this question the answer was unanimously in the n^ativc 

Thirdly. K Bellini, instead of assigning to Bicordi, had, while 
living at Milan, assigned to the defendant in error all his copy- 
right by deed, similar in all respects to that executed by Bioordi, 
would that have made any and what difference ? 

Four of the judges, Jervis, C.J., Pollock, C.B., Parke, B., 
and Alderson, B., answered that such an assignment would not 
have given the defendant in error any right of action. The 
remaining six were of a contrary opinion. 

Fourthly. If the work had been printed and published at 
Milan before the assignment to the defendant, would that have 
made any and what difference? 

The judges were unanimously of opinion that such a publica* 
tion would destroy the plaintiff's right of action. 

Fifthly. If the work had been printed and published at Milan 
after the assignment to the defendant, but before any publica- 
tion in this country, would that have made any and what 
ctfference? 
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Answer the same as to the fourth qn^tion. 

Sixthly. K the assignment to the defendant had not con- 
tained the limitation as to publication in this country^ would 
that have made any and what difference ? 

Alderson^ B.^ was of opinion that the absence of such a limita- 
tion would have made a difference^ but even then that the 
defendant in error would not have had a good cause of action. 
The other judges held it to be immaterial. 

Lastly. Looking to the record^ as set out in the bill of excep- 
tions^ was the learned judge who tried the cause right in 
directing the jury to find a verdict for the defendant ? 

Six of the judges (Coleridge^ Maule, Wightman^ Erie, Wil- 
liams, and Crompton, JJ.) were of opinion that the ruling of 
the learned judge was wrong ; while four (Jervis, C.J., 
Pollock, C.B., Parke, B., and Alderson, B.) held the ruling to 
be correct. 

The principal point decided by this case is, that a foreign 
author does not obtain any copyright in a work first published 
in this country whilst he is resident abroad. The ailments in 
support of the opposite to this decision were based upon two 
grounds : first, that copyright existed by our common law ; and, 
secondly, that the foreign author came within our statutes of 
copyright. 

The question whether copyright existed at common law has 
long been regarded as a moot point by the Bench, and also by 
the profession generally ; and it is therefore satisfactory to find 
a decision upon the subject, pronounced by our highest Ck)urt of 
judicature. The older authorities upon this point will be found 
collected in the elaborate judgment of Mr. Justice Willes, in 
the well-known case of Millar r. Taylor, 4 Burr. 2803. Those 
authorities, although many in number, are not of the dearest, 
and. few affect the question, except for the purpose of argument. 

In Millar v. Taylor, the Court of King's Bench was divided 
in opinion (the first difference of opinion during the time Lord 
Mansfield was Chief Justice), Lord Mansfield, C.J., Aston and 
Willes, JJ., holding " that the copy of a book, or literary com- 
position, belongs to the author by the common law f whilst 
Mr. Justice Yates gave his opinion to the contrary. 
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A few years later the same poiat arose iu the case of 
Donaldson v. Beckett, 4 Burr. 2408, which was carried to the 
House of liords. Two questions amongst others were submitted 
to the jndges for their opinion: First, '^Whether at common Ivw 
an author of any book, or liters^ composition^ had Q» sole 
right of first printing and publishing the same for sale; aii4 
might bring an aetion against any perscm who pinted, pub- 
lished, and sold the same without his consent/' And, secondly, 
'' If the autfaxxr had such right orginally, did the law take it 
away upon his printing and publishing such book, or literary 
compositiofn ; and might any person afterwards reprint and sell^ 
Ibr his own benefit^ such book or iiteraiy composition, against 
tha will of the authw ?'' 

Eleven judges delivered their opinionsi, of whom, on the first 
question, eight answered in the affirmative, and three in the 
negative ; whilst on the second, seven were in favour €£ tiie 
existence of copyright, and four against it. 

The House of Lords, however, did not decide the case up(m. 
this point, nor does it appear to have expressed any opinion 
upon it. 

In the case of Beckford v. Hood, 7 T. R. 620^ there is an 
iMier dictvm of Lord Kenyon, in which he^ seems to incline 
against the existence of the right. He says : " But the opinio^ 
finally prevailed, which established that the light was confined 
to the times limited by the Act of Parliament ; and that, I 
have no doubt, was tiie right decision.^' 

Lord EUenborough's opinion in The University of Cambridge 
t;. Bryer, 16 East, 317, is expressed with still less certainty, and 
can scarcely be regarded as an authority either way. His words 
are : — '' The counsel for the plaintiff contended that there was 
no right at common law^ and perhaps there might not be; but 
with that we have not particularly anything to do.'' 

In Chappell v. Purday, 14 Mee. & W. 303, the Court of 
Exchequer expressed a decided opinion, " that in England the 
right is altogether governed by the statutes which have been 
passed to create and regulate it ;'' and in the subsequent case 
of Boosey v. Purday, 18 Law J. Exch. 378, the Court expressed 
itself as adhering to this view. 
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In delivering the jadgmcut of the Court of Exchequer Cham- 
ber^- in the caae before ua^ Lord Campbell said^ that the Court 
were stronglj inclined to agree with Lord Mansfield and the 
great majority of judges^ who in Millar v. Taylor^ and Donald- 
son v.. Beckett^ declared themselves to be in favour oi the 
oommon-Iaw right of authors. 

Such, then, was the undecided state of the law when the 
present case came On for argument before the House of Lords. 
It is somewhat remarkable that in Donaldson t;. Beckett the 
judges forming the minority were all of the Cburt of Exchequer, 
and that throughout the cases mentioned above, and so far as 
can be gathered in the present case, the opinion then expressed 
was n^aintained ; while in Millar r. Taylor, and Donaldson t;. 
Beckett, and Boosey v. Je£ferys, the judges of the Courts of 
Queen's Bench and Common Pleas were of a different opinion. 
. Only five judges out of the ten who gave their assistance to 
the House of Lords in this case expressed any opinion upon 
this point, and of these Coleridge, Maule, and Erle^ JJ., were 
in favour of the existence of the common-law right ; Jervis, C. J*., 
and Alderson, B., against it. 

The three law lords, the Lord Chancellor^ Lord Brougham, 
and Lord St. Leonards^ were unanimous in deciding that no 
copyright did exist at common law, and thus have terminated 
this important and long-contested question. 

We cannot refrain firom noticing the beauty of the language 
and vigour of reasoning displayed by Lolrd Brougham, in a 
judgment in which his powers as a metaphysician, logician, and 
lawyer trere alike conspicuous. 

The second question, whether a foreign author, resident 
abroad, had the same right of copyright in a book published in 
this country as an English subject, had also been the ground 
of much discussion and contrary decisions. 

The case of Tonson v. Collins, 1 Sir W. Bl. 801, appears to 
have been the first case in which the point arose. No decision 
was given upon it ; but Lord Thurlpw, then at the Bar, in his 
argument, assumed, against the interest of his client, that 
natural'bom subjects and aliens stood upon the same footing, 
and had equal rights. 
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In Bentley v. Poster, 10 Sim. 829, Vice-Cliancellor ShadwcU 
expressed an opinion in fEtvour of the foreigner's copyright — ^an 
opinion opposed to those expressed by the same judge in 
Delandre t;. Shaw, 2 Sim. 237; and in Page t;. Townsend^ 
5 Sim. 895. 

There are two. cases decided by Lord Abinger,. in the equity 
side of the Court of Exchequer, in both of which that learned 
judge gave an opinion in fEtvour of the foreigner's right.-^ 
D'Almaine v. Boosey, 1 You. & C, Ex. Eq. 285 ; Chappell v. 
Purday, 4 You. & C. 485. 

The Court of Exchequer does not appear to have concurred 
with LordAbinger in this opinion; for in two cases, one of 
which was decided shortly after he quitted the Bench, the Court, 
after full argument and consideration, delivered judgments, 
holding that the fordgner who first published in this country 
while residing abroad had no copyright. — See Chappell v. 
Purday, 14 Mee. & W. 303; Boosey v. Purday, 4 Exch. Rep. 
145; S. C. 18 Law J. Exch. 378. 

On the other hand, the Court of Common Pleas, in the case 
of Cocks v. Purday, 17 Law J., C. P. 273, concurred with Lord 
Abinger, and held in fieivour of the foreigner's right; and this 
decision was recognised and followed by the Queen's Bench, in 
Boosey v. Davidson, 18 Law J., Q. B. 174.; S. C. 18 Q. B. 
Rep. 257. 

The weight of authority, therefore, seemed to incline in favour 
of the existence of the right ; the. House of Lords, however, in 
the present case, decided to the contrary, holding that the sta- 
tute 8 Anne, c. 19, does not extend to foreigners abroad at the 
time of the publication of their works in this country. 

In addition to the most important decision upon the two points 
— that there is no copyright at common law, and that a foreigner 
ha£[ no right under the statutes — the judgment in this case con- 
tains other matter worthy of remark. 

The word ^^ foreigner " must not be taken to mean any person 
not a natural-bom subject, but an alien who, at the time of 
composition or publication, is pxA subject to the Queen's law ; — 
so that, if an alicp resident here were to compose and publish a 
book in this country, he would be an author within the statute ; 
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and even if the composition took place abroad^ but was brought 
to this country by the author and first published while he re- 
sided here^ he wtould be entitled to copyright. On the other 
hand^ if the composition took place in this country^ and the 
foreign author th»i quitted it^ leaving his agents to publish in 
his absence^ no copyright would exist in him. 

It is somewhat difficult to say what is a sufficient residence to 
bring a foreigner within the statute ; but it may be taken that 
that residence which would make a man a subject in point of 
allegiance to this country whilst he remained here^ and would 
give him the common rights to which every foreigner coming to 
this country is entitled, would be a residence which would give 
him a copyright in this country in a book published here. 

A point in this case not much dwelt upon was, whether there 
could be a partial assignment of a copyright ; as in this case, 
where the assignment to the plaintiff was for the United King- 
dom only, and not for the British dominions generally. The 
better opinion seems to be, that such partial assignment is void. 

Upon the whole, it appears to us that the decision in this case 
will meet with the concurrence of the profession generally, and 
that it will have the same effect as that intended by the framers 
of the statute of Anne, — ''the encouragement of learning *' in 
British authors. 



Principal and Aoent. 
Heald v. Ken worthy, 24 L. J., Exch. 76. 

The case above cited qualifies some of the dicta to be found 
in cases relating to the liability of a principal on the contract of 
his agent, especially the observations of Mr. Justice Bayley in 
Thompson v. Davenport (9 B. & C. 78). 

The general rule laid down by Thompson v. Davenport is per- 
fectly clear, that one who contracts with the agent of an unknown 
principal may, on discovering the principal, elect between them. 
He may debit the principal when discovered, although he ori- 
ginally debited the agent. 

The judgments in that case, however, suggested, as an excep- 
tion to the rule, that the right of the creditor to elect may depend 
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on the state of accounts between the principal and his agent. 
Lord TenterAen says that the right of election is '' subject to 
this qualification^ that the state of the account between the 
principal and the agent is not altered to the prejudice of the 
principid/^ Mr. Justice Bayley goes further : '' If the principal 
has paid the agent, or if the state of accounts between the 
agent here and the principal would make it unjust that the 
seller should call on the principal^ the fact of payment^ or sudi 
a state of accounts^ would be an answer to the action brought 
by the seller where he had looked to the responsibility of the 
agent/' Mr. J. Bayley therefore seems to lay down tiiat the 
principal is discharged by payment to his agent, at any rate 
in cases where the seller has looked to the responsilMlity of the 
agent. 

In Kymer v. Suwercropp (1 Campb. 109), Lord EUenborougli 
expressed a different view. '' A person,'^ said his lorddtip^ 
• " selling goods is not confined to the credit of the broker who 
buys them ; but may resort to the principal on whose accouxit 
they are bought; and he is no more afbcted by the state of 
accounts between the two than I should be, were I to deliyer 
goods to a man's serraiit pursuant to his order, by the con- 
sideration of wheth^ the s^nrant was indebted to the master^ 
or the master to the servant. If he lets the day of payment go 
by, he may lead the principal into a supposition that he relies 
solely on the broker; and if in that case the price of the goods 
has been paid to the broker, on account of his deception, the 
principal shall be dischai^ed.'' Lord Eilenborough in effect 
says only, that payment by the principal to his agait after the 
expiration of the credit may discharge the principal. His 
words have, however, been understood to imply not only that 
payment to the agent after the. expiration of ^e credit does 
..discharge the principal, but that su<^ paymwt h^ore the ex- 
piration of th^ credit does not. Thus, Mr. Smith (2 Lead. 
Ca. 224) deduces from the above expressions a general rule, an 
exception, and the lin^tation to that exception : '^ the general 
rule being, that the contractor may elect between the ag^nt and 
the unknown principal; the exception, that if *the state of ac- 
counts between the principal and agent have been altered, he 
elects subject to %e state of those accounts ; and the limitation to 
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that exoq^tion, that the alteration in the state of accoimtB must^ 
in ordeat to deprive the contractor of his election^ be made' after 
the liabitity of the jHrincipal has accrued^ that is, after the 
r^ht of acting on the eleetion has once vested/' The refeniUi 
0f the anthorities is ^»ted in a nmilar way in Smftb oil 
Contrad», p. 282. 

In Smyth v. Anderson (7 C. B. 21), a case occurred, hqweyer, 
where the ereditor'y light of election was held to bp hist, 
although the alteration in the state of accounts between prind*- 
pal and agent was made before the liability of the principal had 
accrued. There A ordered goods of B for C, resident in Bombay. 
It was assumed that at that time B was not aware the goods 
were for C. After B had discovered that C was the principal, 
it was arranged between B and A that bills for the amount of 
the goods dbould be accepted by A, payable at the expiration of 
the credit on which the goods were sold. A sent the goods to 
Bombay, and debited C with the amount of the bills. C there-- 
upon^ before the expiration of tiie credit, remitted to A a sum 
larger than the amount of the bills. Before the bills became 
due A stopped payment, being then indebted to C in a large 
balance, wxd the bills were dishonoured. B then sued C : but 
it was held that the remittance by C to A, after B had taken 
A's bills with a knowledge of the real principal, was in effect a 
payment by C for the goods he had bought, and discharged him 
although it was made before the expiration of the credit. There* 
fore a principal may be disehtorged by payment to his agent 
before the expiration of the credit,; if such payment is made 
under ciiscumstances ths^ imply the assent of the creditor thereto. 

On the other hand, the case of Heald t;. Kenworthy qualifies 
the conclusion, stated rather too broadly in some of the authori* 
ties above cited, that payment by the principal to the agent 
discharges him, if it is not made prematurely. The action was 
for goods sold and delivered. The plea in effect set up that the 
sale was made to an agent, whom the plaintifib supposed to be, 
and treated as, principal^ until after the defendant had settled 
with him. That at a reasonable time after the sale, and not 
unduly early, 4he defendant, bond fide, paid his agent a sufficient 
sum to meet the plaintiffs^ demand, believing that his agent 
would discharge it, and that he was putting him in ftindB at a 
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reasonable time to do so. The plea went on to aver that defeu-^ 
dant had no knowledge of the terms of the contract^ nor of the 
&ct that the plaintiffii were the vendors^ until after he had 
settled with the agent, imd after the term of credit had expired. 
The plea avoided an averment that the term of credit had expired 
before the defendant paid his agent^ so that the fact was probably 
not so; and the real question was, whether a principal, ignorant 
of the terms on which, and of the persons firom whom, his agent 
has bought goods, and settling with his agent at a reasonable 
time after the sale, and in perfect good faith, is thereby dis« 
charged. The Court held that he was not ; and that he was 
bound to see that the vendor was paid in fact. Mr. Baron 
Alderson suggested the principle upon which all these cases 
turn. ''There must,'' said he, "be some act of the creditor to 
warrant us in saying that the payment (^ the agent by the 
debtor is to be considered as payment to tiie creditor/' The 
principle so enunciated, embodies what has been called the 
exception to the general role of Thompson v. Davenport, and 
also the limitation to that exception, in a more complete and 
pregnant form. The rule being, that an undiscovered principal 
is liable on the contracts of his agent, Heald t^. Kenworthy is 
in conformity with general analogy, by deciding that he can 
only discharge himself in the same way as any other debtor, 
namely, by satisfaction to the creditor. Payment to his agent 
only discharges him if it is made under circumstances which 
make it amount to payment of the creditor. The expiration of 
the term of credit will cmly be one ci the circumstances 
which have to be considered in deciding whether the creditor 
has in substance been paid, and will not be an essential one. 
Other circumstances may have equal weight. Thus, payment 
by the principal to the agent, before the credit has expired, but 
with the privity and assent of the creditor, will constitute pay- 
ment to the creditor : that is Smyth v. Anderson. 

Sut payment to the agent by bill, when the terms of the con- 
tract were payment on the delivery of the goods sold; and the 
creditor had not assented to the alteration of those terms, does 
not constitute payment to the creditor, since it is in violation 
of the contract of sale, and does not discharge the principal : 
that is Kymer v. Suwercropp. 
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Payment by the principal to his agents after notice that the 
agent was being pressed for payment by the creditor^ does not 
for the same reason discharge the principal : that is Powel v. 
Nelson (cited in Paterson v. Gandasequi^ 15 East^ 65). 

The &ct that the creditor has accepted a draft from the 
i^ent, and has given him a receipt^ coupled with the fact that 
the agent had at the time sufficient ftmds of the principal to 
meet the draft, will not discharge the principal, unless it 
appears that the principal remitted those funds for the purpose 
of meeting the draft, and was induced to do so by the creditor's 
receipt j for otherwise there is nothing to constitute payment 
to the creditor: that is Wyatt v. The Marquis of Hertford 
(3 East, 147). 

Putting it in other words, the test of the principal's discharge 
will be to inquire whether the creditor has done anything to 
constitute the agent his own agent for the purpose of receiving 
payment in any particular way from the principal. Of course 
the above remarks, and the case of Heald v, Kenworthy, must 
be understood as not aiBfecting the rule laid down in Paterson v. 
Gandasequi (15 East, 62), and Addison t;. Gandasequi (4 Taunt. 
573), which is quite independent. The discharge of the prin- 
cipal by reason of the creditor's having elected to take the agent 
for his debtor, after notice of the agency, rests upon diflferent 
principles. The creditor who has exercised his election between 
principal and agent is prevented firom suing the principal (or 
the agent) contrary to such election, by a species of estoppel. 
Whereas the rule applied in Heald v. Kenworthy is that the 
unnamed principal may discharge himself, like any other debtor, 
by any transaction which amounts to an accord and satisfaction 
between him and the creditor. The one rule is, that the right 
of election can only be exercised once, and that the creditor is 
bound by his choice. The other rule is, that the right of 
election cannot be exercised against the principal when his 
liability (on which the right of election rests) has been in effect 
discharged. The plea in Heald v. Kenworthy disclosed nothing 
to show that the creditor had made his election, and the deci- 
sion is therefore quite independent of the former of these two 
rules. 
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LIMITED LIABILITY. 

TO TBX EDITOB OF THS LAW KAOAZIITB. 

SiBy — ** They who differ from us have no reason to complain that 
we hare obstmcted free diffcassion in our columns. On the contraiy, 
we have freqaentlj invited, and again eiq^ress our wiUingnesa to pro- 
mote it." 

This passage in your address to your readers encourages me to 
submit to you the following remarks on the subject of " limited 
liability ;*' one the admitted importance of which deserves, I am sure, 
ev^y light that free discussion can cast upon it. 

In the first place, then, I would urge, that the proposed alteration 
in the law is in accordance with the general course of legislation for 
the last half-century. It is in accordance with the principle that the 
legislator is seldom able to interfere beneficially m the voluntaiy 
contracts, not in themselves immoral, of individuals ; a principle to 
which we owe, among numerous other reforms, the overthrow of the 
doctrine of protection, and the gradual extinction of the usuiy laws. 
But it will perhaps be said, &at what is now sought is not the 
removal of statutory restrictions, but the enactment of statutory 
abilities which by the common law do not exist. This may be true, 
but the accidental boundary line of common and statute law makes 
no difference in the merits of the question. If any number of 
persona agree to trade, under conditions that certain of them shall 
merely contribute so much capital and share the profits, and that the 
rest shall manage and take the risk, and, if they can, find others willing 
to trade with them under these conditions, no one is deceived, the 
transaction does not contain in itself anything at variance withithe 
principles of honesijy. It must, therefore be only on the grounds- of 
public policy that the law, common or statute, steps in and says, 
those who share the profits must share the risks, and blindly tries to 
earry out this doubtful maxim by l^izowing every possible difficull^ 
in the way of such an arrangement as the above. Now it is askeo^ 
when ought those who share the profits to share the risks ? ought 
they to do so when they have agreed with those with whom they 
deal that they shall not? If partners and creditors iMnk fit to 
make such an arrangement among themselves, why should the law 
interfere, and say, " No, you shall not, or, if you udlly you must go 
through such and such forms,'* by which the advantages sought to 
be gamed are rendered void ? ^ch. meddling legislation, such an 
assumption of wisdom, seems worthy of the time when it was thou^ 
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adyisable to regulate the dress a man miffkt wear, or the dishes he 
vaight eat. All that is sought is, that sach an arrangement as this 
may be made practically possible, that due notice of the terms under 
which the partnership intends to deal shall bind those who volun- 
tarily deal witii it suDject to those terms. It never could have been 
intended by the legislature to aUow partners to set up any private 
arrangement among themselves so as to defeat their creditors, — ^that 
would indeed be nossly unjust, and the supposition that it was ever 
intended cannot be entertained for a moment ; jet this is the light 
in which objectors seem to look on the matter when they talk of 
creditors bemg cheated, as if one who deals under the understanding 
that he is to look to oortain individuals alone for payment is cheated 
by finding that some one else is not liable : for we are fully justified 
in assuming that when the existing restrictions are removed every 
precaution will be taken to compel companies or partnerships to make 
known the twms on which they deal, so far at least as tnose terms 
affect their liabilities to third parties, and that the consequence of 
any negligence in thia matter on their parts will &11 on themselves. 
Prom these considerations, I think it appears that the onus of the 
^?oof lies with those who contend that these restrictions ought to be 
maintained ; we ought to suppose that they do not exist, and then 
try to imagine the arguments that might be used for their introduc- 
tion. Let us do so ; let us imagine that it is permitted to parties to 
trade with each other under what conditions they think fit, and that 
some one, discontented with the state of the law, wishes to introduce 
the present restrictions. He would plead, I suppose, the interests 
of the shareholders, or contributing partners, and of those who deal 
with the partnership. As to the nrst, he would say, ^ We see how 
easy it is for rash and dishonest men to persuade the sanguine and 
imprudent to embark their property in bubble schemes, to their 
frequent and severe loss ; something ought to be done to prevent this ; 
men would be more cautious if they always risked not onhr what 
they embarked, but their all ; let us, then, make it impossible K>r men 
to join in these enterprises unless they render themselves liable to 
the ttttermost farthing of their estates." Now, would not such a 
lemedy as this be laughed at P Would it not be justly replied, that 
such a plan would be as wise as to attempt to prevent gambling by 
probilnting pitch and toss and sixpenny cribbage, and compiling 
those who will gamble to play deep r Would not any one with the 
least knowledge of human nature be able to predict that by such a 
measure the prudent and trustworthy would be deterred from enga^- 
inff in many useful undertakings on whieh they would be justified m 
riuing a small sum, but not their whole estate, while the sanguine 
-and ffuUible would be as forward as ever; that bubble schemes 
would hardly, if at all, be checked, while the misery caused by them 
would be increased tenfold, and at the same time the course of busi- 
mess would be mischievously interfered with P Is there, in fine, any 
other case in which you seek to protect the imjMmdent by increasing 
th^ risk P But then, as to the interests of creditors, what would 
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poBe, it would be thai .parties de^luig wii^h coo;^^ 

ebipa» iu' which, the riaka.we^ confin^-jba^ %^ -.pu^ 

Incurred losses. on account of t^t xei4;r^tibij^,4i^.tW 

JDLQ. such restriction should be allov.ed., Xp 'Wtidi.,4^^,.w»i^ 

replied, that thbae who. dealt yMx 8Hclv-P(wW^W^#itbf^^^ 

^he terms ou* which they dealt, .or they. 4i4i>i*^i r^lP.»i 

their ignorance wa^ on account .tjf their* off^ njf jjh^ <^'f 

);he improper conduql of th^i partWshilf^ aim j^{ ♦tfe fS^^feif^ll^ 

8)iQh improp^y. concealed .ayrangepuanljs « ^oiil?f'4?^ 

ihei? clait^s. TSpnOy therefore^, coiid bae/Jli^ii,0|S^^rjiftp^j 

gross negligence, were i^nprattt of'the^t^rtoi^, (li^^wT^ij^fl^ 

yr those .who' dealt' with a '^^^ * i-:*— -i*^L^-__. u. :_ 

pxigUt, therefore,,?© an»nge 

extra risk thej might run i ■..•.. ..^ ..*. 

asked, ;whether it could possibly be auy adv^^uitage (toV'^Pj^g 

tjourseof comm^ce in .the,vaihhtteiDpt to protj^t.thcs^'j^Qig 

be ffuilty of such,gross neg%Qnce^ or were m tqcli^^]^ ff?liJftil 

niodate their transactions to their.' ri^ks? ^.^yji ^xj^.Ji^^rgggj 

restrictious on the formation pf pa^nerifthips^^c^djpi^t ei^^ 

iinagiue what valid arguments could .be»^ ^dducj^d^,^ ;tJ?!^ 

tion. But we can go further thai^'thia*' These r^ry^^/}^^ 

been iritijoduced ; let us exan;iine .th^ir ^^^Cts^^^^av^^jl^CjjKj^ 

in eflectiug. that for whic^ they werb intxodwed jf^ ^yV t)^^ 

and to fraudulent and bubble -undertakifigs ^..5%>^i^^ 

will point to the States \n America whe^. ijiey T^^Ve J^^A^mm 

thos^ who think notj^will ppiQt.tQ.Prauce,, a^d |^e^9^^ lym,^ 

Justice, Or rather mfuslipe, since, the, wctj^tani^ea^tc^ g^^^ 
ook fot s'upport are^Kir rn^re depeiicfent .oil pationa^ cha^^^^'^j 
on the state of the law. ' fingland, in man j ;gf Its .c Waciep^tic^,^ 
mteriuediately between Ani^riea and the Coivfcinenti s-i^^fe^ffl^^gjio, 
tion to specnlate is determined by this, rather , than by.i^ Wf^g o* 
paitnership. An d , this verv circumkancej is , a strong . Wf ^}^^ 
against legal interference in the matter.; "With. the riii^pjCi^'M 
speculators, the maxim is, Speculate — prudently if you can, out 
speculate !, .By making jspecuWon nv)re hazardous, you deter, as 
was before said, some of the niore prudent ; yon induce projectors to 
lay ±fa w plans to catch a more sanguine ana thoughtless class ; you 
aggravate the evil, in short ; you do not cure it. Such was the effect 
<?f the.J^ws df5signed. JjQ ch?ck eqwirbitant yi^jjfsj^ ^u^ i^ji^ ^^^ 
be the effect of legal impediment in thervv^y,|ff ari|lui^^ 
But if you do not check speculation, how much more mischievous do 
you make it ? How easy it is for a clever projector to persuade 
ahareholders — small tradesmen, perhaps, or country squires, or pro- 
fessional men, who have saved a Httle money, and who know little of 
business, — ^how easy it is to persuade such men that the undertaking 
IB certain of success, that their liability is merely nominal ? If it 
were permitted, they would gladly limit their risk ; as it is not, they 
hesitate a little, perhaps, and then yield to the temptation of the pro- 
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miaed profits; so that fidlure, which otherwise might have been a severe 
bat wholesome lesson, is oonyerted into utter ruin. And this is not 
all, for you take away many checks which would otherwise lie on the 
conduct of managers, and those who deal with them. As long as a 
iiiana£;er knows that he is backed up by the entire fortunes of the 
ahareholders, he is careless of coming on them again and again for 
support, knowing that they dare not refuse, lest the whole concern 
fall to the ffround, and they find themselyes reduced to beggary. 
Conscious of this, he often cares for little else than keeping ms 
place ; and eyen this is not the worst, for is no such thing known as 
dishonest managers beinff in league with creditors, dealine for their 
profit at the expense of tne shareholders P Does the law of unlimited 
liability never encourage fraud of this kind P It cannot be denied 
that there is ; and, whateyer changes are made in the law, there 
will be an immense amount of misery, caused by dishonesly on the 
one hand, and by ignorance and imprudence on tne other. The only 
question is, how these evils may best be met. Whether, rather 
than maintain any such impediments on the freedom of commerce as 
these, it would not be wiser to combat the latter by encouraging the 
study of political economy in our commercial schools ; the former by 
biin^g under the erimmal law that large class of dishonest pro- 
ceedmgs which commonly go by the name of swindling^ and by 
making such alterations in that part of our legal system, by which 
many, who deserve nothing but tomsportation, are now able to clear 
off their liabilities, and laugh at those they have cheated. 

In conclusion, I cannot help thinking that the case of Butt v, 
Monteauz tells rather against than for your argument. Surely it 
would have been as fair to bring upsome of the mischievous devices 
which were resorted to to avoid the Usury Laws, as a proof of the evils 
that would result from their abolition, as to instance this case as a 
proof of the utility of the present reslxictions on partnership. 

Such, I believe, are a few of the arguments, the refutation of which, 
if you thought it worth your while, would go far to convince some of 
those who £ffer from you in opinion. 

I am, Sir, your obedient servant, 

P. G. 

[We must recur to this subject when we have time to do so more at 
length than now« — ^Ed. L. M.] 
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either shortly, or at length— in its paries*]' 
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Merftflris^iii'lhv^iiifonbatfion '#^^ itoiooialdfir 1110140 

«i&i^tn9sb;:hpi^ltte ta/fvUehf juiw^esttf^ihaii^iitp istjU^laiir entitiect*; 
fihdDtviiidioiiit^ito lim-jfifae eatealt^ mflDc{)pii«ieni'aif)d 

bUnstiqttB- wta^pasifihionen' i WfafilediUi -mrk at tfaafa intonhd to rhe 
«Ri«mnd<iIltelllg^l^taIJkh^iv1e^ i% litniBt^ notdratikiteotf 

imiiHtfT^alli emkid icfiio iiis most ^pootant: add imtawdBtrngp partbmX 
iUsllxk^k'iriiidioa^ l^'asunAmeemBii^ Qfiita^a^odtv-ataaisreniatled 
to be designated ''A Yeai^nmaii'dCtvidef^'hXikB^itasd/ tet.iolLjmatteiis 
iwiiuwwjth ^hg iv canbeomed ixTi hia cpfikbltjmdrMntibuBiit'jCi^^ 
9Iivdaim;defalfrtD|pcBi AVettryimiAr.fai&ffSDmuik'iaad iiofiiiittDtr. he 
li cakdi'iqMB M p«iici}pati» ih^ the 'dtoctioarlt)fr)fdiu|:«hwBl9l£BiS7^ 
,0tii^ifidnto]£BiaEiM f^^k <lum'it'T^^^ .ctnteriviiitthonqiiiBlBti(m.oiif a 
iMbil-t^ ]riflke^n«efiaepj*4 --Ait j^jM wfiitteiSmiuq ^Mb^Iui; Is 
^tiEleii <M cmods^'of^grtitilin jBlnqsJlSGnfe dndunad 

4hfc ligiifitjr oftOTfifiBm^ •■Dto^do^ aodithcrrfloinfqiiaDfiaiiwhiiGii ^ettoe 
diuiiti )W^ iioti)eed thafc ti;]le;Iibrd^Oiuihoclio^> whiht^ raBaisking^ithe 
mUMiduynkpoj^i the jqkoinidnKisjBt^te' of qgaa Haw* in ^regard ta liie mode 
of compelling a church-rate upon recusant parishiraieES^^azid, aflar 
<eiti&ff tUd maxim^ ^ibkjtafiid remeUmn, aa 'gfiiL6«Qly lecogniaod ia'bur 
^Mibk733ijtimated that eotoonaikimiG^an was not tJs the pEOsent day to 
be deemed (even by the uninitaated) an emgine ipeoMly ^eU mhgi^ed 
for this end; and we perceive that the learned author of the work 
before us, taking the same view, observes, that " the obligation of the 
parish [to make a rate for repairs of the church] is undoubted: and 



I'the iw'9%^o'enfdn5e*|fcf^^ itfiswer is, tkat k i^eit 
ttttlict,' or ' by progtecutihff^ and excommtmicathl^ all 



iexiBttfitSlI'byi ^, 

the parishioners, which was once powerftfl'and! efficackKis, bulj Wiose 

^fHmmrjoud'jBjflaiigjf mf^^noi^^w Hve- 99ll(l«tijbw^ alluded to, 

,«iulp^ mMrtii^ jifiitR^!«ia]r) ttk^ JtmcUed iQr our. autWj denwid^ 

m:jbwat dfmbtfete nbon r^qeive^ due attentioia from the.LegislatuBa 

We cordially recommend the volume which has elicited tikese brief 
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remarks, ^ well to the attention of the learned profession as to the 
perusal of that yei^ huge class of the eommnnity for whom more 
particularly it is designed. 

c'rfooU ui%i\ to miQH^ tiort^ 

The Idilitary Forces of Great .Sptain and Ireland : their Constitu- 
tion, Administration, and Government, Military and Civil. By 
.B, Bye^lgj Thqmspn, Usq,, of tl^ limer Tempk, aj^^r pf •"lEhe 
X4aws of Ww: a^^eting jCommerce >|uid .^bippi^g.^^ , , hpi^iQUi §M^ 
iBlder, & Co. 1855. (pp. 899.) , • . - .1 . ., ,. ,,(,,,(. -..jiiyis 

This, is a well-tiped and a well ^Pt-up book ; qf which the contj 



THIS. IB a weu-tipea ana a weu^pi-up dock; 91 w 
ai*d,.K)i!.tiie i^ost part, compiled witti 'tdnsSJ^raljie c^^^^i 
ri'dm various wefl-known ahd authentic 's(hirddp,^iii1 



imd — ^where so — indicating & ver^laudabteiitnounlf 
Jtlart oiithe aothor in ti» subject idddb'.heiJbaajdblskiBdf&Bif 
W^ coidd wish, howefvier, that spmoKehat loor&'.h^d^biacai ^diselb^M 
to conrta^martial, tiie ppoaee<£i^ thereat^ tlte'tiilee of Asideoti&ipfan^ 
recognised. This part of the ganeraj. auibjeol eXiki^afccailb^dkiR 
!£homson, be it ttemembered) ia oLextreime idtecest aUd limi^Qilwlcbite 
niilitakry DMOi ; hait jgfe^nentijv ^^ <^' maoQirAlfif foeaaoiifl^iri^liUd 
Idle ' attosliaii of' oivilibna ; i and ' destattdsy at.; tls^ ' hatidS" bfrmiBii'iHrhe 
offeetato ^wri2)e Despeoting •the.ofniatitotumjaiid'fgot^nNmnbiiDfri^^ 
4rmy,lm^ch^flild8£trapnlcmiLffiBaQ4nfitieOk.' Jt m^^^keBiUlHinriteddif 
Imaajr I impoiiau^t ^^aaes^for i ir^fSEaneesjisLJidikb m^ .odnf6S»[<thdteii& 
^ateuseaiuiied nfsii^ inc^tH^'Jttoribhi^&aie iiS^^/r/ A " L''j£;r^ie/ji» ed o* 
7 i^ocijterniniiL flection! jof.tiMftvohu^ niiti^i^Mdcin 

iihhdBitfdiiiglf award fHmImenda4ion^f^i^4r«te(9fxr^l^ 
ilaisy>.iaiildH)n£y; andicthsL ibodfi iiL vnudl.:qt .itui^ bid acmitoCao & 
jo^nS'Wiiih'^aafaUiiBhHii <k) (jt&e .^eat GajbQlo&^usf^a!max^iidi^a[^^ 
.1 1.Bu4Sf^ pasBraj&^tiaw itHkWf d^isicias>af^vriC)oiicte ad-^^g^atlt- 
tmiaaster^wiul^Q^shpuld t>eJ£iBiBiiic>to ifcli^siiii^itqr^iioBtoaiidfii^ ^tbly 
aneKit) yti^.foiDesiiic *]nnotitidiid]i;,: ^dct<mc]^lsar!iwiitk) a/liv^ w; 
judicibus/ezposyibnof ilwiiarit df Shgibml^iin ^egocdi t<irTthe[^inofb 
fldnnssitde' for the parev«DibiiDig^'i|ueUiQg^ amd disperiSikgjof^tumiibiiidUB 
'aiid>ribtous^as8smKEages.)/^x'>'.r-/.'i s/f-f < -r^-- —::.,'% ,^! -• .•'■^■myiuoo "^p 

(ahd^-ilvdhostewr :*ikdrpB, ovhk^ anin^ (mdaoifaitaUy rM^i)'jJSBnild£^aiife 
ii^tef^st knd Vdlue^at tbtinreaent'tittiei'- .": ^ 'i ^ji :ry/',) h^moob od 




4>'!p^^ of ij^oijaatjr Court Oases^ 4eciiJ^m,t^(e^ jSif^ 
f Motion oj: ,on Appeai By 8w jftf cwge^S^pffS"?'^'^ 
-? 3^i¥l^^,.pf#%i. 1B55... ."^.;^^ ^.^^ ;!..";,, ^^.r)rfoinf:.'if;q oili 
Tkk^di^^s^is^yj^itl^tidal^ arf^de^/^tli'^^v^T»w^|«irt%cbiiiiem 
ot'-Jihe ^i^k^itioh^i It '-efiMi^ m^^elfp'^f y^i^iiBfis^ 
ati^iki i^^^j^^e^tmi'ititm&^6^m ^ ^t6^6<»k| ti$><be ^lfed;i^ di'vnbot- 
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Beports of Gases relating to Letters F^nt for Inventions, &q. 
JPart I. By Edmund Macnnrj, Esq., Barrister-at-law. London : 
Benning& Co. 

This, the first paz«nt*|fitt&sdl^ ()l^|)i<l84^he proceedings in 
Patent Cases, Has been produced with a very creditable amount of 
care and diligence by the leamed-^teporter. 

This is an e*i5d!«ttrt?iuttAe!l^ d^ the kb<r«re '(^uarlerfy; ^^o one article 
ooiMwm^iui J^» tkat^ iidbieliirtrci^ 

S^rvice^.wpiFould JVifc^^ ]^j^^ l4ic^.#|dBii^oii tf tnivireadtair^riSHa 
qthe^ eonjten^.4S)Oi^boi(^cl^ ^ff^-^ Ai^b^^oMMceiB^dhaad 

pag^.^.., :"',.,,. ^. : -p .(• .V'M>-v*n -"•r ,M \ V. » ■.'-1/; :bi/^.b'fll .il^ 

Xbe .^[miQial (^. ^uFfiihqlMdt^ ;:^ 

This periodic^ contains maimer of great iritfjrtst^^ fe^'^fS^' 
sion respectiag a much-Teied subject, that of -,irr^q>f»;(;iii»b^|y/<VAi^t8 
primd Jam criminal, on the ground of mentfl abfP^^oisi-i!l{^iF'^iS^ 
WG propose Teiy speedily to direct attentioar- .1^. tl^e ^ea^^mia^.j^ 
can out recommend the suggestions tbrowB <pir m tlji^iic^^ 
m to ^he coosid^ration which they inei4J<i <^r ^ j rt..: ? i.:: 

■ WSdy i«id Hon^.^ l^j,'. - ^' ^ " ' ^^ '-i ,-•'-" *' '• -• ^- t^^*^ ^*^* 

Hwinf iittiobSt^lte&onth'^cfe (*ee^ffi Law IMa^zine for May^, 
18tf^,fc#ip«Bri!Bd,l^'^ ith Editifm of this populajj 



!Bimit4)(^^2^ 'C^iofi' ii4icfe bas befeii amply confirmed by its* 
marine&mily^'rftpi&'Bale-^i?^ need how bilt notify to our readeirs the, 
fiK* iltoti'iiH^&r' C^ of the work before us/ 

T8bich4W£W%^bfeMete^%ffl w^^ftttstaitt'^ftsestabliahed reputation, baa- 
justislued^ftfiW tto i)ress. Thli v^uine inay fairly lay claim to the, 
titkMiq|^lfloffl'>a4oerfed'^ ft book ^ Ipwefiec— of a i?ffA? m&cumf aon-l 






.'^ ^ yj ^J:^ 



^ . . u ....f Mi . . .f:>, "- .; -u •!• -'i^j J) n;.i. vis: " 
EoCLSSiABTiCAL GovBTB Bepobh. — ^The Ecclesiastical Courts aro 



them. It is, moreover, satisfactory to lawyers to see tbat- fbd^jp^^ce 
of t]ie new tribunal i^ to be, o^ ^ fkp ]pyt¥^.Sro£^^ ^^^ pi t Mil 

aUiringiite evooit «f tottj#er4lher«odtf^Ck)TiH;'jtiH^. S&Z'bbm^y 
has/ bcBif iteiov^drlhiiii J0iite#lr » 4o (bmui^^2i^, lic3d lyf fbelat^ 
Mr. Hildyard; Mr. Cooke, of circuit 11, at Bradford, has^eeb 
appointed to circuit 84 ; and MxJLQnadaley-tbe last appointed judge, 
is to take the circuit held by Mr. Cooke. 

.viLi!ytite'3aAt'Qi)irli^'VS#i^oi^s^^ X/e^^s,- tm l)^i^ters '^hrf'M 
attendance, without a single brief'^ anft^fbtir pi^^biiefs o^yirere lipon 
t^^.cal^Il^i most of whom plei4eil^aij.tyj4 ^ . .• < :T 

^;'XfA^-AM:«in>MfiifV*BociilTX, — ^Wie annual meeting of this societ j: 
ikik hdA'in JjofnAon fast month, L6rd Brougham in the chair^ 
TOfe» "Wft a large attendance of members; amongst whonTVera 
Ht. Vfexttoui Steith, M.P., Mr. Ktzroy, M.P., Sir J, Jakington, M.P,, 
the SoHcitor-Oeneral, Mr. Dunlop, M.P., Viscount Ebringfcon, M.K, 
Mr. Napier, M.P., Mr. M. D. HiU, Mr. Hadfield, M.P., Mr. Crauford, 
M.P., Mr. Murrough,M.P., MrTlThiteside, M.P., Mr. Massey,M.P., 
&c. In opening the proceedingi^ the noble chairman said he did not 
r^eitibeJef.a'ieBfion.ndtsb hdd a4dne Imoie {6r the amendncient of tHe^ 
hw llHOiLthe JaatyJakid 4ie"iMyd faili hop^ %il the preseot would iiot 
lag behind with "unequal foot." The foBo^kg tesftiittfon^ molted 
by.^ Spliq^tor-General, .^d secondad by Six J> . £fil|U(ig|K>% waftf 
^fed toj— "That^ in lUii^ ofinipn of this meeting, ^. it Ja ^esifibb; 
that the "friends of, law reform i^hould, afe theipve^e^^t tinm, dixetM 
tti^i^ special attention to.the {oQqw^g measure^iirHU Xh^^^^meojidBAt 
tTdii of the law.^ ^ % An aniyendment of the Comsdoa Law.Piawedinai 
Act of last session,, so as mor^ efiectuaJly to sa^mre.t^Qi^itwUNOJit of 
its objects. 8. An, amending v\ ^ la^^.of baokropt^^ 4*.iai 
afteratibn ill the Ipv of partnership, with ^ view to afi^diol^ pseatoi 
facilities "for the formation of ^ partnerships ifith ^xaifiA ^fi^^t^t^ 
5. An amendment in the laws relating to women, including the law 
of divorce. 6. The appointment of a public prosecutor. 7. The 
more speedy trial of offenders (especially when charged with petty 
offences), and a general improvement in the administration of the 
criminal law. 8. The amendment of the Acts of last session relating 
to juvenile reformatories." 
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Thb Charity Estates Commisrion^ ^^^^ ^^^ farther powers. 
They are unable to cany but the^o()]e^)ar^^hich they exist, Because 
the tiegidature 4id not y^t timv^ ^fi& <l^ jieciei(Mr¥Ta»i^i^ 
eompol dipcloau«9P ii^.tlR igvit 4li9t(mii^«. i£Fi4|);4Qg^t]Mt9i^ 
eyeiyixt^ oreating a nQvr ju]9s^tiQiir>e^iure9i(lP^i9<^l4ftej||^^ 
bafi»« it^rill effiact it^ol^j^c*.- . // ... 'y ■ . - A - ■-.:. u ; oqr.ii LuoO 

tions on Criminal Law Firoc^ure in conxveetiion Wttti hla !l^^^)£w 
suWe<?t, of which th^cldefi^ttm^s are tWsd:— ' /, ^ ' = *;'--;^i he a 

Q. l!ha(b the UEOfiieeution/of oSimderA ^bmild l)6t]i6i9S^ltednto^a& 
Cifficer appoini)ed by the Goy^nw^nti with. wi9ii muiAm ofi'fl^bpod& 
nate officers jbb may be requirod lbr.eond»€i;ing '^ooA^att]|id(in^dHiq 
counties and larger towns; biiilr t^ imtit^mishi^.^iOleaiitfr^^^ 
adopted, it is expedient to appoint barristers) who shall f^vi^p anon 
and conduct the prosecutions m the Central' Criminal Cbtirt i^Ld^ha 
Coutts of Quarter 'Sessioil of Middlesex and Stjrrey./'^ ' unonoij 

7. That the public prosecutor shoulcf, in dtt ihe 'grayer 'cas^s^^ib 
the pleas of the Crown itnd tog«ry^ nxoeitod by l^tbefttb^thtilgriiid 
jury ; but in other cases should, at his dtaeeetioiv ^ alloiMditorftQa 
oeed upon commitment by a s^p^ndia^ magist^i^>jiritl^ut|^)^jbill 

^'''^''^'. . . ,./■ t',. •; -• .•- '' ''''^. iowoM9d£f 

8. That assizes should he holden four tiooiea a yef^ m ^\es^;^ 

and quarter sessions so frequently and at suclai kmea xolajia^g jfor^j^ 
assizes as that a court of criminal jurisdiction shall sit* once a fort- 
night m«aeh cmiirtyiV ''^ ^' ■' '''/"'''{{ ^'' ■^- ^^^ -ffayoCt 

9. That to equalise! the l)u^ness, cbimties Wd;^bd fl}vitetf'intfpfl3 
of different counties united for the purposes of trial, and that persons 
may be tried at the option ofThe pubfic prosecutor, either in the 
district where the offence if ,^!j^^ Jig^ave been committed, or in 
an adjoining district. 

10. That the same criminal jtirisdi<^on should be giyen to judges 
of the Couftiy jQpivtfii .f#^i8 at ^sje^M^. P<>se|ms^ ffifTter 
sessions of the peace; that this jurisdiction sjiiould j^gei^^ji^^ Jj^a 
district subj.ect to their ciyil jurisdiction, an^ that tnejnstu^ of 
every county mi^' be rGjieyefl'ttbih the cl)ligtti«ffi^^6 %(6m sftSons 
oftener than four tiin^ a year, Whensbeveir it shafi'SpTO^ 
besides thoAe Ibur sessiocis imd^the assizds, fiieis&iaLaiHii^entiiB&n- 
ber of County Court criminal sittings to give two criminal courts 
monthly in the district. 

The ^oyernment Bill for the sunnakry ah^ up^nf^tiM oti^^ 
larcenies will be reviewed in our next number, and its bearings dis- 
cussed. 

' ' * • * ' . '" ■ • '. . ... *f. : '^dr ooflurw: 
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Hi-^be^fi^t Puifflie^^dge) land Ji^bn^Wiitlil^ BbA^^ SH^.^i^iMd B«i^)id 
Bi&i64pJ4dg«::tf :|di6 '8u^]^»iff^ Cdurt of tte '^ll^hy of tUe'Caild of 
GhK)d Hope ; James Lushington Wildntoi, Belb,}'^ bo 1Befere*aiy; 




General at Van Diemen^s Land; and Charles Fisher, Esq.; to be 
Aflto^n^iekfi^tal -y the- -pfoidbi^i" of Nd\r SruntfM^c^. - J. S!eo|h, 
Bfaqirf teP;^ kt^ beeti idippoiiifidd Atto^o^^G^eneral.'fof &idaii4> i)^ 3io 
pttbdJiofrM*;'Biftw|tej<,' i»«rfg!iedi' iuid\J.:IX; Ilt<g0i*aM,>iliq., Q.C*j 

,_^^^.i !^i '. Jlaiilandj Efiiq^^., Adypcate, has been appointed Solicitor- 
General for Scol^aud,^ in the room of Thomaa Mackmzie, Esq., 
appointed one of ttie J<ords of Session in Scotland. 

it. Jjonsdalet .EB9.,.baB ;bwn; {^pointed Gotuatgr C^ibrtl J^udge, iQ 
xoffiofriUr^iIE^ld}r^rd^daeMBedi '< 

^''%F^jmp^^';'6iq:;'1iB^^UT bn^th^- Oxford circuit; 'it. A., and 
late fellow of New College, has been appointed Qfficiai of the ATCh'- 
dfeafe^tfs 'Otytirf (^'XmoifayiA ^U' tMi 6f »'."J/ 'Phiffifabre, E^., 
RC^Ii.^-kHiar'deeeasfeA' • ^ ' • - - ^ :• ■ ' - -"' ' 

DovBB. — Mr. E. W. Watson"* has been appowted,C8^ of this 
Copnlgr ,Coujrty in irpopji of^JMr. "\^; Shoobridge, resigned, ., 



'• 4fli. KiAM, lJd^/Pi)rster,Biq.,T)^riiAe^«t-ltt^,m^ 

i* tifacoln's Inn. - '• ;■ ■ ' ^ ■ 

p.X%th.. HuaJXAiip, John^Esg^, qo^iy /court judge of Xei<?ester- 
sbire, agad recoflrder of t^eiceat^ ... 

; ^tb. T£Br«»BXT^Bdmd.>E8q^^B(dicdtar»&ged 60 joavi^ ai^ Quildford, 

March, 
^ SKHh. ICoOBCROVT, Q?ho8«, Esq*, aoliator, Liverpool) aged 67. 

April. 

6th. SiTCKLiiira, John, Esq., solicitor, Birmingham, aged 51. 

8th. Pbitkbpatheb, John, Esq. It is with great regret we an- 
nounce the death of this lamented gentleman (the last suryTving son 
of Baron Pennefather), after a few days' illness. Mr. Pennefather 
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attended as Crown prosecutor at the Tipperary assizes, where he 
caught typhus foTer, which, from the first, was considered of the 
most malignant type, and under the effects of which his strength 
became utterly prostrated. 

Death of twelve Scottish JunaES siitce 1850. — One of the 
most noticeable circumstances in Scotland is the demise of another 
Judffe of the Supreme Court — Lord Robertson, — who- dropped down 
suddenly and expired in his own house, at Edinburgh, on the 10th 
February. The mortalify which has occurred in the Scottish Bench 
is unexampled. Since Lord Jeffrey's decease, in 1850, no fewer 
than nine of the thirteen Judges of the Court of Session then on the 
Bench have died, besides three appointed since 1850. These twelve 
Judges were Jeffrey, Mackenzie, Moncreiff, Lord President Boyle, 
EuUarton, Medwyn, Cunninghame, Cockbum, Bobertson, Dundien- 
nan, Anderson, and Butherford ; the three last named having been 
appointed subsequently to Lord Jefirey's death. The vacancy caused 
by the demise of Lord Butherford has been filled up by the elevation 
of Mr. Crauford, Solicitor-General of Scotland, who takes the title 
of Lord Ardmillan, and who is succeeded in his former office by Mr. 
Thomas Mackenzie, sheriff of Boss and Cromarty. Lord Bobertson 
was called to the Bar so early as 1815, and raised to the Bench in 
184i3. As a lawyer he was eminent ; but law was not his only attain- 
ment. He was a man of remarkable humour, and of late years, to 
the astonishment of the public, he revealed a vein of poetry for which 
he had not received credit. 



'»rit >..• L.^'T : H/v. ^rv; :--v ,;. , ... / ,./ ,^,,. ,,.{.; j,^ 

.>^Ji "Jo ')fiO--- .'^'>r I ,>[rri *i...n ."Ti. i{rrr(o^> a ^rrrvfT to iiT/rid 
^'•-' •" *' ''•'•M'»i> o/l*fti f»iTi ]>j'}0 111 ^■•'>.ir-t«inirv'.> '^jfJ/iO'/fjo/T tporrr 
rr/7r,h c.',.i|,.-.. .-.., I, <.':•... il .Vi.. [ w . V) ',tmut,.c: vrii to o^'hi/K 

'i^TT' \' \.: -■■/ij • ..;/, :- i"i..< ;..!'.''•'-• u J- J., rr.u], ;<. i/^'iiy-i) -li/f io 
'[JferWl^^rtfilk I^geeiii .'lof jflie |*a»fr of S<jottan4/^iw. Special. T^Tfijffi^ %, 

^Wiihiaiim^kii ' AbtidgrAent of' BlflckafaoBe^. Coibm^fti^Oktift ^fl^ 

CJ^nt— The Law and Practice of Elections ixi^ii^^Ie Goi^p|b^BriMCfceii 
Prevention Act, 1854 ; with an Appendix of Statutes. By J. Clerk, Esq., 
Barriiter. Royal li2]nG^ lOsv 6d. cloth. 

Cofnish — ^A Treatise on Purchase Deeds ; containing I^otes and Prece« 
dents. By W. F. Cornish. Second Edition, by G. Horsey, Esq., Barrister. 
870. 10s. boards. 

Coryton — ^A Treatise on the Law of Letters Patent, for the sole use of 
InveiUioas in the" United Kingdom, including the Praetfce ; to which is 
added & Summary of Foreign Letters Patent,: with Statutes, Rules^ arad* 
Forms, &c. By J. Coryton, Esq^ Barristev. 8¥o* 18s. <floth. 

Cggi-^The Law of Bill* of gale. . By K. JBT^i^flOc, Esq., Barristfer. ISamo. 
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